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NOTES. 


rP.HE Institute of International Law met at Cambridge last 

- August as guests of Trinity College and Trinity Hail. Professor 
Westlake, Q.C., was elected President, and Director Perels, of the 
German Admiralty, author of the well-known work on International 
Maritime Law, and M. Clunet, the Paris advocate and editor of the 
Journal du droit international privé, vice-presidents. The following 
members were present :—Professor von Bar, Professor Harburger, 
Professor Stoerk, and Director Perels (Germany); M. Clunet, 
M. Darras, Professor Lehr, Professor Lyon-Caen, and Councillor de 
Montlue (France); Professor Buzzati, Professor Catellani, and Pro- 
fessor Sacerdoti (Italy); Professor de Martens and M. Kapoustine, 
an ex-professor of law and now Director of Education at Petersburg 
(Russia); Professor Beirio, ex-Minister of Justice (Portugal); Pro- 
fessor Lammasch (Austria); General den Beer-Portugael (Holland) ; 
Professor Matzen, President of the Danish Senate (Denmark) ; 
M. Rolin-Jacquemyns, ex-Belgian Minister of the Interieur and 
now European adviser to the King of Siam, and M. Ed. Rolin, 
Editor of the Revue de droit international (Belgium); M. Kebedgy 
(Greece) ; Professor Roguin (Switzerland); and Professor Westlake, 
Professor Holland, Professor Leech, Professor Goudy, Lord Reay, 
Sir D. Mackenzie Wallace, Sir Sherston Baker, Mr. E. J. Lawrence, 
and Mr. Thomas Barclay (Great Britain). 

The chief questions dealt with were the revision of the Berne 
Copyright Convention, diplomatic rights and immunities, and the 
penal sanctions applicable in respect of the Geneva Convention for 
the protection of the wounded in time of war. 

As regards the first, the resolutions (which by the way will be 
considered at the coming official meeting of the Copyright Union) 
may be summed up as follows : 

1. The duration of the right of translation should be extended 
from ten to twenty years. At the same time, the opinion was 
expressed that it should be assimilated to the duration of the 
copyright of the original work. 2. The duration of the copyright 
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of reproductions abroad should be the ordinary time fixed for 
copyright in the country of reproduction—that is to say, that the 
foreigner should have the same protection as native subjects, and 
not, as at present, have the duration shortened if the law of the 
country of origin granted a shorter period of protection. 3. As 
regards the question of formalities, the convention states that, 
when effected in accordance with the law of the country of original 
publication, protection in the other States of the Union is ensured 
by such formalities without anything more being done. As the 
English Courts have delivered divergent decisions as to the sense 
of this provision, the Institute has redrawn it, so that no further 
doubt as to its meaning is possible. 4. In a similar way a more 
precise wording to secure authors against adaptations would 
render the article in the convention on this subject unequivocal. 
The existing convention, moreover, grants power to the contracting 
States to make reserves contrary to the main provision of the 
article—a manifest compromise which the Institute proposes to 
strike out. 5. Newspaper articles are dealt with in the conven- 
tion without proper discrimination. The Institute proposes to 
protect all but political articles and news, subject always to the 
obligation of the reproducer to indicate the source. 6. The con- 
vention should contain a provision for the protection of photographs 
of protected works, but otherwise the provisions as to photographs 
should be retained. 

The discussion on diplomatic immunities showed some divergency 
between the English and the continental view, the latter tending 
to a restriction of the principle of exterritoriality which the English 
members seem less prepared to advocate. 

The Geneva Convention question resulted in the drawing up of 
a proposed supplementary convention, under which, if adopted, each 
High Contracting Party would undertake to promulgate a penal 
law to ensure the convention being carried out. Any breaches 
under it would be communicated as between the belligerents . 
through a neutral State, and would necessarily entail an inquiry 
on the part of the belligerent against whom the charge is brought. 

Interesting decisions were arrived at in committee as regards 
nationality and contraband of war, but these subjects will be dealt 
with in the full sittings at the next meeting, which is to take place 
in September, 1896, at Venice. 

Honorary degrees were conferred on Professor von Bar of Got- 
tingen and Professor de Martens of Petersburg, and the Institute 
had every reason to be gratified by the hospitable reception ex- 
tended to them by the University, its colleges, and private 

- residents. T. B. 
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The judgment of the Privy-Council in Le Mesurier v. Le Mesurier, 
'ys, A.C. 517, is to all persons interested in the development of 
private international law a decision of first-rate importance. 

First. It reaffirms in the broadest manner the principle contained 
in such cases as Wilson v. Wilson, L. R. 2 P.& D. 435, 442, that 
divorce jurisdiction depends upon domicil. 

Secondly. It negatives the theory countenanced by Niboyet v. 
Niloyet, 4 P. Div. 1, that residence falling short of domicil, deseribed 
sometimes by the misleading term matrimonial] domicil, is sufficient 
to give jurisdiction in matters of divorce. 

Thirdly. It deprives Niloyet v. Nisoyet of all authority, for the 
judgment delivered by Lord Watson is much more than a refusal to 
follow Nitoyet v. Nisoyet ; it is an exposure of the error fallen into 
by the two eminent judges by whom that case was in opposition to 
the judgment of the present Master of the Rolls decided. They 
thought that wherever any other matrimonial suit could before the 
Divoree Act have been entertained by an Ecclesiastical Court, 
the Court of Divorce had divorce jurisdiction under the Act of 
1857. Put ‘there appears,’ says Lord Watson, ‘to be an obvious 
fallacy in that reasoning. It is not doubtful that there may be 
residence without domicil sufficient to sustain a suit for restitution 
of conjugal rights, for separation, or for aliment; but it does not 
follow that such residence must also give jurisdiction to dissolve 
the marriage. Their lordships cannot construe sect. 27 of the Act 
of 1857 as giving the English Court divorce jurisdiction in all 
cases where any other matrimonial suit would previously have 
been entertained in the Bishop’s Court’ (p. 531). 

We may feel sure that neither in the Court of Appeal nor in any 
other Court will the effect of Nidoyet v. Nidoyet be extended, and 
we feel some confidence that if by any strange chance a precisely 
similar case should ever be brought before the House of Lords, 
their lordships will follow Le Mesurier v. Le Mesurier rather than 
Niboyet v. Niboyet. The rules as to divorce jurisdiction are the pro- 
duct of judicial legislation, and we congratulate the Privy Council 
on having by a judge-made law placed the matter of divorce juris- 
diction on a clear and sound basis. The defects of judicial legislation 
are patent and have often been exaggerated. It bas the one great 
merit that, unlike Parliamentary legislation, it constantly tends 
towards the establishment of broad and equitable principles. 


Men of common sense who are unacquainted with law are apt to 
suppose, very gratuitously, that fine legal distinctions are always 
due to the over-subtlety of lawyers. They quite as often arise 
from what may be called the subtlety of the nature of things. Has 
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a party to a contract who has agreed to hire goods on condition 
that he may terminate the contract at any time by returning them 
to the owner, but that upon the payment by him of certain instal- 
ments the goods shall become his property, ‘agreed to buy the goods’? 
This is a question which in He/4y v. Matthews,'95, A.C. 471, 11 R. Aug. 
p- 1, has perplexed three courts. In the County Court it was held 
that the hirer did not agree to buy the goods. In the Court of 
Appeal it was held that he did agree to buy them, and the House 
of Lords has finally agreed with the judge of the County Court. 
Nor can any one on reflection doubt that the House of Lords is 
right. The test for determining whether the person who hired the 
goods was a mere hirer and also a purchaser is clear. If the hirer 
was at any time legally compellable to buy the goods, he agreed to 
buy the goods. If on the other hand he was at no time under a legal 
obligation to buy them. he was a hirer, but not a purchaser. Now 
it is certain that at no part of the transaction upon which the 
decision in He/by v. Matthews depends, was the hirer bound to take 
the goods—in other words, he never agreed to buy them. 


In Flood v. Jackson, 95, 2 Q. B. 21, the Court of Appeal has main- 
tained and perhaps extended its decision in Zemperton v. Russell, ’93, 


1 Q.B. 715, holding that if 4, on the advice of P, does something to 
7's disadvantage which he, 4, bas a perfect right to do, Z may have 
a remedy against P if P acted ‘ maliciously’ in the opinion of a jury, 
though there is no proof that anything was done at any stage which 
was unlawful either as between 4 and P or as between P and Z. 
We have the gravest doubts whether this decision can be correct, 
and whether it is not really an attempt to restore the old doctrine 
of conspiracy exploded by the House of Lords in the Mogu/ Steam- 
ship Co.* case. But, as we understand this case is going to the 
House of Lords. we say no more at present by way of criticism. 
The following note by a very learned contributor works out the . 
results of the cases as they stand. 





How far can one person, X, without exposing himself to an 
action, induce another person, J/, to break a contract, or not to 
enter into a contract, with a third party, 4? 

With regard to this admittedly difficult inquiry, the line of cases 
beginning in 1853 with Lumley v. Gye, 2 E. & B. 216, and ending 
in the present year with Flood v. Jackson, 'g5, 2 Q. B. (C. A.) 21, 
14 R. June, 147, suggests the following general conclusions, which 
however can be maintained only on the assumption—which is 
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possibly erroneous—that Zemperton v. Russell,’93, 1 Q. B.(C. A.) 715, 
and ‘Youd v. Jackson are well decided. 

1. A, if he acts without any malicious motive and without any 
desire to benefit himself at 4's expense, may advise WM to break 
a contract which M/ has made with A, and, if his advice is followed, 
does not expose himself to an action by A (Bowen v. Hall, 6 Q. B. 
Div. 333, especially p. 338). Thus if M is engaged to marry 4, 
and A, with a view to J/’s happiness, advises and induces her to 
break off the engagement with 4, Y incurs no liability to 4 (see Lumw/ey 
y. Gye, 2 E. & B. 216, 247). And semble the case would be the 
same even if X, whilst still acting solely with a view to M's 
benefit, offered her-some pecuniary advantage for breaking her 
contract with 4; and a fortiori X is not liable to an action if, without 
any malice or view to his own interest, he dissuades M from 
entering into any contract, e.g. a contract of marriage, with A. 
(American decisions fully support this distinction.) 

2. \, for the promotion of his own trade or for the sake of 
avoiding competition in his trade, may deal with MW on terms 
which are intended to induce him, and which do induce him, not 
to enter into contracts with 4 and others, and 1 does not thereby 
incur any liability to an action. Thus XY has a right to sell M/ 
goods at a lower rate on condition that 1/ shall not purchase goods 
of the same kind from 4 and others; and so X has a full right to 
offer his goods or services at a rate below the price which is 
remunerative, and thereby put an end to the competition of 4 and 
others, and in neither case does XY expose himself to an action. 
Competition, in short, in matters of trade is perfectly lawful, and 
does not become actionable because it injures a man’s rivals (Zhe 
Mogul Case,’g2, A. C. 25). It may indeed be laid down that the 
general rule of law is that as long as a man simply exercises 
the rights which the law gives him he does not expose himself to 
an action on the part of persons damaged by the exercise of his 
rights ; and this in general, though not invariably, holds good even 
though he exercise his rights, e.g. as a landowner, with a view to 
the injury of others (compare Corporation of Bradford v, Pickles,’95, 
1 Ch. 145, 64 L. J. Ch. 101, C. A., and Chasemore v. Richards, 7 H. LC. 
349, 388). 

3. X renders himself liable to an action by 4 if by means which 
are in themselves unlawful, e. g. by assaulting .V, or by threatening 
M with violence, he induces .V to break a contract with 4, or not 
to enter into a contract with 4. 

4- \ renders himself liable to an action by 4 if for the purpose 
of injuring 4 (i.e. maliciously), or of benefiting himself at 4’s 
expense, he induces .V to break a contract with 4, as where 1 by 











308 The Law Quarterly Review. 


[No. XLIV, 


the offer of higher wages induces M to break a contract of service 
with A and enter into the service of X (Bowen v. Hall, 6 Q. B. Div. 
333; Lumley v. Gye). 

5. X renders himself liable to an action by 4 if for the purpose 
of injuring 4 (i.e. maliciously) he induces W not to enter into 
a contract with 4, and this is so even though the inducement to 
M not to contract with A is the threat by X to do some act which 
in itself XY has a right to do, causing inconvenience or damage to MV. 
This is apparently, at any rate, the principle established by 
Temperton v. Russell and Flood v. Jackson. These cases, it is sub- 
mitted, go to this length: that if XY, with a view to compel not 
to employ 4 or to deal with A, refuses himself to deal with 
unless J/ ceases to deal with or employ 4, and thereby does induce 
M not to deal with or employ 4, X does a malicious act for which 
he is liable to an action by 4. As regards the class of cases to 
which Temperton vy. Russell and Flood v. Jackson belong, it appears 
to be established that ‘ what would otherwise be a legal act may 
be made illegal by the addition of an intention to injure another 
person, who is in fact injured’ thereby (Flood v. Jackson, ’95, 2 Q. B. 
(C. A.) p. 41, judgment of Rigby L.J.). 


It is clear that this may be so in some kinds of cases, such as 
malicious prosecution and the abuse of privileged occasions. The 
question is whether the class of cases in hand is really analogous 
to these.—Eb. ] 


6. In any case in which, under the above principles, X is not liable 
to an action by 4, it would seem that X, Y, and Z, if they join in 
inducing M to break or not to enter into a contract with 4, are not 
liable to proceedings for conspiracy, and conversely, where X does 
under the above principles expose himself to an action by 4, it 
would seem that X, Y, and Z, if they join in inducing MW to break 
or not to enter into a contract with 4, are liable to proceedings for 
conspiracy. 





The same contributor continues :— 

These general conclusions suggest two observations. 

First. The Courts, in determining how far X has a right to 
interfere with what may in very general terms be described as 
freedom of contract on the part of his neighbours, attach an 
exceptional importance to X’s motives. The general rule of law 
is that an act otherwise in itself lawful does not become unlawful, 
because it is done from a bad or malicious motive. If X has a right 
to build a wall blocking out the light from 4’s windows, he may, 
whatever be his motive, build it without fear of an action. Whether 
he erect the wall for his own convenience or to spite 4, he does 
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what he has a legal right to do, and does not invade the rights of 
A. So, again, if there is no right of way over X's land, he may, if 
he chooses, for the mere purpose of spiting and injuring 4, refuse to 
let him use a short path over Y’s land; and even though Y permit 
every one but 4 to use the path, he does not expose himself to any 
legal penalty. When, however, XY attempts to interfere with his 
neighbour's freedom of contract, or, in other words, to prevent M 
from dealing with 4, which is merely the same thing as depriving 
A of the advantage of dealing with J/, \’s motive, as we have seen, 
becomes all-important. He may certainly advise and may induce 
M not to enter into a contract with 4, if X's motive be simply to 
benefit J/ or to push his own business by the ordinary arts of 
competition. If, on the other hand, Y, with a view to injure 4, or 
with a view to compelling 4 to forego some legal right, refuses to 
deal with WM until J/ ceases to deal with 4, X, because he acts 
maliciously or, in other words, from’ what is legally a wrong 
motive, exposes himself to an action by 4. From this state of the 
law the following paradoxical result, among many others, apparently 
ensues. 1, by doing an act which he has a right to do, namely, 
declining to deal with J/, with the object of inducing WM to do an 
act which M/ has a legal right to do, that is, ceasing to deal with 
A, may expose himself to legal penalties, and this because of the 
bad motive which leads XY to do an otherwise legal act. It is not 
necessary to work out the numerous questions of casuistry to which 
this state of the law may give rise. 

Secondly. It is probable, if not absolutely certain, that the law 
of conspiracy has a far wider scope than has been ascribed to it by 
very high authorities. If Y exposes himself to an action by 
maliciously inducing .7 to break a contract or not to enter into 
a contract with 4, it can hardly be doubted that a malicious 
combination for the same purpose by X, ], and Z amounts to 
a conspiracy. Hence the doctrine maintained, for example, by 
Mr. Justice Wright, that the ‘authorities on the whole strongly 
favour the view that a combination to injure a private person 
(otherwise than by fraud) is not as a general rule criminal unless 
criminal means are to be used, becomes, it is submitted, almost 
untenable. If X, Y, and Z agree not to deal with W until he 
ceases to deal with A, and the motive for thus acting is to compel 
d to dismiss his workmen or to join a trade union, or to compel 
B to leave a trade union or to become or to cease to be a member - 
of a political society, it cannot be said that they use criminal 
means for the sake of injuring, or, in other words, of putting 
constraint upon 4, but they almost certainly are guilty of a 
_ criminal combination, i.e. of an indictable conspiracy. within 
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the principles implied or laid down in Temperton v. Russell and 
Flood v. Jackson e 


Another learned contributor writes on the same case :— 

‘We have been invited in this case to define malice, but I decline 
to tell trades unions, Lord Esher is reported to have said, ‘ what is 
and what is not malice’ (Food v. Jackson, 14 R. June, 151). 

At first sight his lordship’s refusal appears unreasonable. When 
the guilt or innocence of trades unions and other persons depends 
on determining whether they have or have not been actuated by 
malice, it would appear reasonable to let them know what malice 
means. The term is certainly one which needs explanation, and 
may easily be misunderstood. If a judge were to say in reference 
to the crime of murder, ‘I decline to tell persons tempted to kill 
their fellow-men what is or what is not meant by malice afore- 
thought, and therefore what is the state of mind necessary to 
constitute murder, he would hardly be thought to have adequately 
fulfilled his judicial duty. 

Still on reflection it appears quite possible that Lord Esher'’s 
words embody a sound principle. Malice is a term of which, to 
use the language of logicians, the denotation is more easily per- 
ceived than the connotation. It is easier, in other words, to see 
that certain acts are or are not malicious, i.e. done from wrongful 
motives, than to define the quality which makes up malice. No 
doubt the term is definable, but the want of an accurate definition 
works little practical harm, whilst a too wide or an inadequate 
definition might in one way or another give legal sanction to gross 
injustice. There is at any rate a great deal to be said for the 
policy of maintaining the principle that the malicious exercise of 
rights may, under certain circumstances, be a wrong, and of leaving 
to a jury, who act under the guidance of a judge, the responsibility 
of determining whether particular conduct is or is not, under given 
circumstances, malicious. [But juries are not responsible. } 





A enters his yacht for a race, subject to the condition that while 
sailing under the entry he shall be bound by certain rules. By 
one of these the owner of any yacht which infringes any of the 
rules is ‘liable for all damages arising therefrom.’ X's yacht, 
whilst taking part in the race, infringes one of the rules, and 
thereby damages 4’s yacht, which is also entered for the race and 
taking part in it. A sues X for the whole amount of the damage 
done to 4’s yacht. Has 4 a right of action against Y for the 
breach of a contract with 4? 

This is the main though not the only point raised in The Satanita, 
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95, P. 248, 64 L.J.P. 96, C. A. The Court of Appeal has unani- 
mously held that there exists a contract between 4 and X. The 
decision is satisfactory in its practical result and is presumably 
sound, but the admission must be made that the Court in arriving 
at a convenient conclusion extended very widely, if it did not 
strain, the conception of a contract. 

Two points betray the difficulty felt by the judges in holding 
that Y was bound by a contract with 4. 

In the first place, they differ as to the time at which the alleged 
agreement was formed between XY and 4. Lord Esher considers 
that the contract was formed at the time when the competing 
yacht sailed and not before, and Rigby L.J. seems to be of the 
same opinion. Lopes LJ., on the other hand, holds that the 
contract was formed when an owner entered his yacht for the race. 

In the second place, the judges are all of them compelled to hold 
that the yacht-owners entered into a twofold contract, one with 
the committee and the other with every other competitor, and here 
it is impossible not to trace something like the invention of a legal 
fiction, the aim of which is to show that whilst each owner did 
contract with the committee, he also—which is very doubtful— 
contracted with each of his rivals. The plain truth is that in this 
case, as in some others, the principle that no one has rights under 
a contract who is not one of the parties to it threatens to lead to 
the inconvenience that the person practically interested in the 
maintenance of an agreement is unable to sue for the breach of it. 
This inconvenience or injustice is in this instance avoided by the 
theory or pretence that there is a contract between each of the 
competing yacht-owners. A doubt suggests itself whether a cer- 
tain kind of artifice cr subtlety might not well be avoided by the 
Court's deliberately holding that a person interested in the fulfil- 
ment of a contract may sue for the breach thereof, even though he 
be a stranger to the contract. [This is done in some American 
States, but by no means universally approved.] 





The Court of Appeal found occasion in Baerlein v. Chartered 
Mercantile Bank, ’g5, 2 Ch. 488, to explain the functions of the new 
Commercial Court. It is not a tribunal of natural or ‘rough and 
ready’ justice. The judges do not mean at this day to fly in the 
face of the experience which has taught us that in modern affairs 
rough justice is the unreadiest kind of all, or can be ready only by 
ceasing to be justice. The Commercial Court is simply an ad- 
ministrative device for expediting a certain kind of business by 
putting its conduct in the hands of ‘a judge who is thoroughly 
versed in that particular department of business and of law’ (per 
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Lindley LJ. at p. 493). We may add that it must depend 
largely on the intelligence of parties and their advisers whether the 
Court shall do the best that it is capable of. 


Betjemann v. Betjemann,’95, 2 Ch. D. 474, C. A., enforces the whole- 
some principle that a partner is not bound to take precautions 
against his co-partner’s possible frauds. Mutual confidence is the 
foundation of partnership, and every partner is entitled to rely on 
the implied warranty, or rather essential condition, of good faith. 
Hence the common defence in cases where a long time has elapsed : 
‘You might have known sooner if you had been diligent, has no 
place here. In the rules of pure common law, and as between all 
men, we have the analogous principle that one is entitled to count 
on other people exercising ordinary care until the contrary appears. 
The law requires attention to one’s own duties and not to other 
people's as well. 


The income of a married woman subject to a restraint on antici- 
pation, becomes free separate property and therefore property 
which a creditor may seize only when it has in fact come irto her 
hands, and therefore such income cannot be made available in 
execution upon a judgment against her, even though it has accrued 
due at the date of the judgment. This is the point finally decided, 
at any rate as far as the Court of Appeal is concerned, by Loftus 
v. Heriot,’95, 2 Q. B.(C. A.) 212, which follows Hood Barrs v. Cathcart, 
’y4, 2 Q. B. 559. The case appears to be in strict conformity with 
the whole tendency of the decisions determining the liability, or 
rather the non-liability, of a married woman’s separate property 
when subject to a restraint on anticipation for her debts. Nor can 
it be said that the determination of the courts rigorously to preserve 
the protection given by such a restraint is otherwise than consistent 
with the language and the policy of the Married Women’s Property 
Act, 1882. Sooner or later, however, the public and the legislature 
must consider a question which cannot be determined by the Courts. ~ 
Is the policy of the Act sound? Is it really desirable that when 
women have, as regards property, obtained equality of rights they 
should not also incur equality of duties? The same question may 
be put in another shape: Is there any valid reason why a married 
woman should, except as against her husband, enjoy any protection 
or privilege not accorded to a feme sole? It were rash to answer 
these questions dogmatically. Still a lawyer cannot but reflect that 
the simplicity of legal rules is of itself a great advantage, and that 
the law would be greatly simplified if as regards property a married 
woman were placed in the same position as a man or a feme sole. 
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Meur v. G. E. R. Co.,’95, 2 Q. B. 387, C. A., decides that, where 
a railway passenger takes as part of his personal luggage goods 
which are lawfully used by him as his personal effects, but are not 
his own, such as a servant's livery being the property of his master, 
damage to those goods by negligence of the company’s servants is 
not only a breach of contract with the passenger (though perhaps 
not a breach for which he could recover substantial damages), but 
also an independent tort giving a right of action to the owner. 
This was not only a proper but a necessary conclusion after the 
line of recent cases, among which Zay/or v. Manchester, Sheffield and 
Lines. Ry. Co.,’95, 1 Q. B. 134, is now the leading authority. Kay 
L.J. suggests ('95, 2 Q. B. at p. 393) that it may be otherwise where 
the passenger ‘has no kind of interest’ in goods carried by him 
among his luggage. The learned Lord Justice does not seem dis- 
posed to admit the soundness of such a distinction himself; and, 
in addition to his reasons, we may observe that we cannot under- 
stand how a man should not have some kind of interest sufficient 
for this purpose in whatever he takes about with him as personal 
luggage. He starts with possession at least. and, even if it is 
necessary for the owner to treat that possession as lawful, it is in 
the owner's election to do so. The owner's position would be more 
difficult if the goods were of a kind which the company professed 
not to carry as personal luggage, or to carry only at the owner's 
risk. In the case of the passenger being any kind of lawful bailee. 
e.g. a borrower, of such goods as railway companies do accept as 
personal luggage, no difficulty can arise after the present decision. 





Level crossings have led to much litigation, but it has mostly 
been litigation relating to people being knocked down by passing 
trains. The point in Boyd v. Gt. Northern Ry. ('95, 2 Ir. Q. B. 555) was 
a novel one—undue detention at a level crossing. A local doctor 
in large practice arrives in his gig at a level crossing at 3.55 p-m.. 
and is kept waiting for the gates to be opened until 4.15, not owing 
to any exigencies of traffic transit, but simple negligence on the 
part of the company—‘ stark insensibility, as Dr. Johnson would 
say. For this bad twenty minutes the Court gave the doctor ten 
shillings damages against the company. Self-help in these emer- 
gencies will not do, for, as Wyatt v. Gt. Western Ry. Co. (34 L.J.Q. B. 
204) decided, the level crossing is a thoroughfare only when the 
gates are opened by the company’s servants. If you open them 
yourself you are in the position of a trespasser—possibly liable to 
grievous penalties under by-laws. 
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An employer's liability for the acts of his servants is in 
all conscience wide enough, but in Gwi/liam v. Twist,’g5, 2 Q.B. 
(C. A.) 84, 64 L.J.Q. B. 474, an attempt was made to give it an 
alarming extension. The coachman of an omnibus is drunk. 
A policeman orders him to give up driving. Thereupon the 
drunkard and the conductor authorize a passer-by to drive the 
omnibus home to the owner's yard, which is a quarter of a mile 
off. The stranger knows no more about driving than the 
drunken coachman, and drives over and injures a man in the 
street. An action is brought in a County Court against the owner 
of the omnibus. The judge holds that the action will not lie; 
a Divisional Court holds that it will, and the Court of Appeal 
supports the view of the County Court judge. The decision 
of the Court of Appeal appears to be right from every point of 
view. The driver, through whose negligence the injury was done, 
was not the servant of the owner of the omnibus. Neither the 
coachman nor the conductor had authority to appoint a driver. 
The coachman, further, was no agent of necessity ; and the doctrine 
derived from the law with regard to the carriage of goods by sea as 
to agency of necessity has, one would suppose, no application to an 
omnibus. The astounding thing is that a Divisional Court should 
have neglected at once the suggestions of common sense, and, as it 
wiil seem to most persons, the obvious rules of law. 





A communication relating to State matters made by one officer 
to another in the course of his official duty is absolutely privileged, 
and cannot be made the subject of a libel. 

if, moreover, a libel is contained in a document of State brought 
into existence by the alleged libeller as a State official and for 
a State purpose, it cannot (semd/e) be produced in evidence in 
a court of justice, and even if no objection be taken to the pro- 
duction of such a document, it would be the duty of the judge at 
the trial to prevent its production. 

These are the principles illustrated or established by Chatterton 
v. The Seeretary of State for India,’95, 2 Q. B. (C. A.) 189. They are 
in themselves in conformity with justice and good sense. A foreigner 
would wonder that such principles should at this time of day be 
sufficiently doubtful for judicial discussion. A student of English 
constitutional law is, on the other hand, inclined to wonder at the 
slow-working sagacity with which our judges are gradually de- 
veloping rules which introduce into England some of the sounder 
principles of foreign administrative law. 
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We might almost add a new maxim to English law, and say, 
‘omnia praesumuntur contra directorem,’ such suspects have they 
now become. It is gratifying therefore to know that there are 
occasions on which directors will be credited with bona fides, unless 
there is evidence to the contrary: in other words, they may refuse 
a transferee of shares without giving their reason, and it makes no 
difference whether the power to refuse is a genera] one or limited 
to special grounds: Ju re Coalport China Co.,'95, 2 Ch. (C. A.) 404. 
In either case the power is fiduciary. The right to transfer 
a share is one of its most valuable incidents: on the other hand, 
a company must protect itself against insolvent or irresponsible 
transferees. The power of transfer was in old days much abused. 
Shareholders who saw a winding up imminent transferred for a trifle 
to a man of straw or paid him to take the shares, and if the 
transfer was an out-and-out transfer it was good, though a manifest 
fraud on creditors and shareholders. The common article requiring 
approval by directors reconciles very fairly the two interests. 
Directors acting under it cannot always give their reasons with 
safety to the company. 

A great deal of strong language has been used lately about one- 
man companies. They are called, among other bad names, a fraud 
on the law, but they are within the letter of the Companies Act, 
1862, and it is not at all certain—the question is still sus judice— 
whether they are not within the policy of the Act. There is no 
reason at all why a person should not trade with limited liability 
if the law will let him. Be this as it may, the one-man company 
illustrates the maxim ‘fieri non debet factum valet.’ The fallacy 
that it is to be treated as a sham because it is a fictitious person 
has been abundantly exposed. The company is a real person in 
law, capable until disincorporated of carrying on business and 
contracting. Its proper description—the true relation of the 
company to its promoter-vendor—so the Court of Appeal have now 
decided—is that of a trustee (Broderip v. Salomon, ’95, 2 Ch. 323 
(C. A.) ), which means that the promoter-vendor must indemnify it, 
but this relation is and ought to be strictly confined to those cases, 
extremely rare, in which the company is a mere alias for the 
vendor-promoter: otherwise great injustice is done to a vendor. 





The proviso in the Gaming Act, 1845, about money or valuable 
things deposited ‘in the hands of any person to abide the event on 
which any wager shall have been made,’ was intended to prevent 
people from making bets indirectly enforceable by interposing 
a stakeholder. It has long been settled that it does not prevent 
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a party to a wager from revoking the authority of a stakeholder, 
even after the event is decided, at any time before the money has 
been paid over to the winner. Another ingenious attempt to turn 
the proviso to the exact opposite of its real purpose was made by 
the defendants in S/rachan v. Universal Stock Exchange,’95, 2 Q. B. 
329, C. A., and, though not without novelty, it failed like its pre- 
decessors. The Court held that shares deposited with outside 
brokers as ‘cover’ on speculative transactions were not deposited 
with a stakeholder at all, and was prepared to hold that, even 
if they were, the case was within the existing authorities on the 
Act. 

The complaint is common enough that the rules of law sink 
below the requirements of ordinary morality. It is well therefore 
to note that in some instances, and notably in all matters having 
regard to the relation between principal and agent, the requirements 
of the law are certainly on a level with, and in some cases rise 
above, the average morality of the mercantile world. Rodd v. Green, 
‘95, 2 Q. B. (C. A.) 315, is a good example of the way in which the 
Courts—and on this point be it noted there is no substantial 
difference between common law and equity (Lam v. Evans, ’93, 
1 Ch, (C. A.) 218, 229)—insist on a servant or other agent acting with 
perfeet good faith towards his employer. The manager ofa business 
surreptitiously copies from his master’s order-book a list of the 
names and addresses of the customers. After leaving his employer's 
service he uses the list for the purpose of soliciting orders on his 
own account. The Court of Appeal hold without hesitation that 
this conduct is a breach of good faith, and that the master is 
entitled both to damages and to an injunction. 





Precatory trusts have for some time past been under a cloud. 
It is quite right that a man should not keep for himself what 
a testator meant he should hold for the benefit of another, but it is 
just as far from right that a man should have what is given to him 
taken away from him by annexing to it a trust, unless the trust is 
clearly created. In /n re Hamilton, Trench vy. Hamilton ('95, 2 Ch.(C.A.) 
370) the words were ‘I wish them (the legatees) to bequeath the same 
equally between the families of O. and P.’ Such words have more 
than once been held to create a precatory trust ; they would not 
be so held now, but it is not easy for modern judges to get out of 
the embarrassment caused by the liberal or lax creation of trusts 
by over-conscientious chancellors. An ingenious ruling of Cotton 
L.J. has emancipated them. You must look, says this doctrine, 
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not at the particular words, but at the whole will, to see whether 
a trust has been created. Thus is the law new made by judicial 
policy. 

‘The breath of heaven fresh blowing, pure and sweet,’ in the 
words of Milton’s Samson, is a blessing like that of the direct rays 
of the sun, but these bounties of nature men must forfeit when they 
crowd into cities. In populous city pent every man’s natural right 
is qualified by that of his neighbours, so that this brave, overhanging 
firmament becomes to others besides Hamlet a pestilent congrega- 
tion of vapours. The town-dweller can prevent his neighbour 
polluting the air, but he cannot prevent his building so as to 
obstruct the free passage of the general air of heaven and render 
it less fresh and salubrious (Chastey v. Ackland, °g5, 2 Ch. 
389, 64 L. J. Q.B. 523, C.A.). If the air comes in a defined 
channel a right to it may be acquired, not under the Prescription 
Act, 1832 (Well v. Bird, 13 C.B. N.S. 841, the windmill case), 
but by immemorial user or user under some lost grant or agree- 
ment binding on the owners of the servient tenement. The rarity 
of litigation about air is remarkable, perhaps because light and 
air have generally gone together. Mr. Goddard, in his book on 
Easements, cynically ascribes it to our ancestors’ indifference on the 
subject of ventilation. 





A judgment is ‘ the voice of the recorded law, and in the history 
of our law—the doctrines of merger and estoppel—there is much 
to encourage a superstitious veneration for a judgment, but a judg- 
ment by consent is something quite different. The Court in such 
a case has never applied its mind to the matters in controversy 
between the parties. It merely ratifies the consent. The judgment 
derives its vitality from the agreement, and if this agreement is 
founded on a common mistake as to a material fact, so as to be 
voidable by any of the parties, the judgment may be set aside, 
without any proof of fraud (/uddersfield Banking Co. v. Lister,’ 5, 
2 Ch. 273, 64 L.J. Ch. 523, C. A.). One of the most satisfactory 
features about the modern administration of law is this getting at 
substance behind form. Formalism—‘ the philosophy of clothes '"— 
is the deadliest vice of law as of religion. 


The bad drafting of the Copyright Acts, which remain uncon- 
solidated and amended though their defects have long been known, 
has given rise to much litigation that ought to have been needless. 
Melville v. Mirror of Life Company,’g5, 2 Ch. 531, is the last example. 
Here the trouble arose from the Fine Arts Copyright Act of 1862 
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using the word ‘author’ in reference to photographs without any 
interpretation. Kekewich J. has held that the ‘author’ is the 
person who directs and controls the operation of taking the photo- 
graph as a whole, not necessarily the manual operator. So far well, 
but perhaps this does not exhaust possible questions. Who is the 
author if 4 designs the arrangement of a subject or group to be 
photographed, B poses the group from d's design (4 not being 
present), and C manipulates the camera? C is excluded by the 
present decision, but there is nothing to prevent 4 from having 
a word in the matter. 


Our remarks about the drafting are not without judicial con- 
firmation: the Copyright (Musical Compositions) Act, 1882, ‘is 
a remarkable piece of drafting whén looked into’ (per A. L. Smith 
L.J., Fuller v. Blackpool Se. Co.,’95, 2 Q. B. 429, 440). In that case 
the Court of Appeal most rightly gave effect to the true intention 
of the Act, and discredited the view that a song becomes a ‘ dramatic 
piece’ merely because it can be sung in costume and with dramatic 
accessories. That view would have restored to musical black- 
mailers the oppressive powers of which the Act of 1882 was meant 
to deprive them. We only regret that the Court did not expressly 
overrule some of the former decisions instead of leaving them in the 
air, so to speak, as decisions on matters of fact. 


Charity in the legal sense has come to have a very wide signi- 
fication. The relief of the poor is charity, the advancement of 
education is charity, the advancement of religion is charity, trusts 
for purposes beneficial to the community are charity: in other 
words, charity covers a multitude of things—the body, the mind, and 
the soul of the individual man, and also the interests of that body 
politic in which he lives and moves and has his being. A Home for 
lost dogs—the friend of man, is charitable (/x re Douglas, Obert v. 
Barrow, 35 Ch. Div. 472), a gift to a volunteer corps is charitable— 
salus reipublicae being promoted (/n re Stratheden,’94, 3 Ch. 265), but 
in In re Nottage, Jones v. Palmer (13 R. July, 165) the Court drew the 
line at a bequest for a yacht-race cup. It was ingeniously put as 
encouraging shipbuilding and seamanship, and thereby contributing 
to the defence of the realm, but this flight of fancy the Court in its 
interpretation of our prosaic law could not see its way to accept. 


Another charity case—Jn Re Foveaux ('95, 2 Ch. 501)—opens 
a more difficult question, The gift in that case was to an anti- 
vivisection society. Here we are at once plunged in the midst of 
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a burning controversy. To one faction vivisection represents the 
highest interests of humanity, to the other faction it is anathema. 
Is the Court to arbitrate on the benefit to the community? Is it 
competent to arbitrate? One thing is manifest—whether anti- 
vivisection principles are or are not beneficial to the community— 
the testator weans to benefit the morals of society by discouraging 
cruelty to anima's, and with this test the Court in /u re Foreaux 
was fain to be content. But will intent do? Benevolence, according 
to Lord Bramwell, is not necessarily charity: Jacome Tax Commis- 
siouers V. Pemsel,’gt, A.C. 531, 564, 565. The people, as he points 
out, who brought faggots and the rack for heretics meant well; but 
was it charity? Joanna Southcote’s case does not seem an 
authority in point. Lord Romilly allowed the charity there, not 
because Joanna meant well, but because he thought her works really 
were calculated to advance true religion. Can it be a charitable 
purpose in law to procure the total suppression of a practice which 
the legislature has sanctioned under regulation ? 


‘ Aliud est tacere, aliud celare.’ The distinction is nice but real, and 
we have an illustration in the recent case of Z'uruer v. Green (95, 2 Ch. 
205, 64 L.J.Ch. 539), where the plaintiff got the defendant to agree 
to buy a house without telling him that a certain summons had 
been dismissed, a fact which, if known to the defendant, would have 
prevented him entering into the agreement. The test in such cases 
is, is there an obligation to disclose—a fiduciary relation? If not, 
we may call it shabby, sharp practice, and so on—moralists may 
lament, but it will not prevent the person who has been judiciously 
reticent getting specific performance of the agreement. The only 
difficulty was caused by a decision of Lord Chancellor Manners 
in Ellard v. Lord Landaff (1 Ball. & B. 24; 12 R. R. 22). There 
a lessee got a renewal of leaseholds for lives without disclosing that 
the last life was in articu/o mortis, but the surrender of the old 
lease was the groundwork for the treaty for the new, and the Lord 
Chancellor may well have thought there was a duty to disclose the 
falling of the life: it is evident he did from using the word ‘sup- 
pression.’ An ordinary vendor is not in any fiduciary relation to 
the vendee. He is not bound, for instance, in selling a mine to tell 
the purchaser that it has previously been worked and found unprofit- 
able (J/aywood v. Cope, 25 Beav. 10). Caveat emptor may not fulfil all 
that honour requires, but it is a healthy rule stimulating to diligence. 
The well-known early decision of the Supreme Court of the United 
States in Laid/aw v. Organ {2 Wheat. 178) is quite in accordance 
with this result. 
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An innkeeper has a lien on goods sent by an employer to a com- 
mercial traveller whilst staying at an inn, and this though the 
innkeeper knows when the goods are received that they are not the 
property of the traveller. This is the effect of Rodins v. Gray, ’g5, 
2 Q.B. 78. There is no reason, assuming that an innkeeper is to 
retain a lien on goods brought by guests for debts incurred by them, 
why we should quarrel with this decision. In such matters it is of 
importance that the rule maintained should be broad and simple, 
and should not be rendered uncertain by subtle distinctions. Is 
there, however, under the present condition of society, any reason 
why an innkeeper should have any special privilege beyond the 
rights of an ordinary creditor? Why should his position be different 
from that of the keeper of a lodging-house ? 


Alleged express desires of infants to deal liberally with their 
parents are dangerous things for a vendor to put his trust in when 
he wants to force a title upon a purchaser; and there is no magic 
in the customs of gavelkind to enable infants to dispose of their 
birthright for an improperly apportioned mess of pottage. It would 
have been no credit to the law if there had been any authority 
compelling Stirling J. to decide otherwise in Re Maskell and Goll- 
Jinch’s Contract, ’95, 2 Ch. 525. The case does not, however, afford 
any ground for supposing that the Court would examine the adequacy 
of the consideration as between an infant vendor under the custom 
and a purchaser not standing in any fiduciary relation to him. 





A writer in the Edinburgh Juridical Review for July (p. 287), 
in an interesting ‘current topic’ on the Society of Comparative 
Legislation, takes occasion to mention some points in which he 
considers the new society might usefully take hints from the Scottish 
legal system, and among other things (public prosecutions, divorce, 
&c.) mentions a very current topic of English legislation at the 
present moment—Land Transfer. ‘There is, he says, in Scotland 
‘a system of registration of titles to land; why is this neither 
known nor appreciated in England, and why should the new 
society contemplate the study of some crude Torrens system, or 
another suited to the Antipodes, as an awe-inspiring example ?’ 

While fully prepared to admit that there may be many par- 
ticulars in which the ‘comparative legislators’ may do useful work 
in directing attention to Scottish laws and practices, we can hardly 
allow that Land Transfer is one in which the Northern example 
has either been forgotten by the comparatively small number of 
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people who have been accustomed to busy themselves here with 
that thorny subject, or that the Scottish registry system (which, 
by-the-by, is a registry of deeds, not of titles) appears to offer 
anything like the same advantages to the general public, either in 
cheapness, speed, or general convenience, as have already been 
secured, not only for the Antipodes by the Torrens system, but for 
such highly civilized countries as Prussia and Austria-Hungary by 
like systems of registration of title, or as are confidently promised to 
the English public by the advocates of recent Land Transfer Bills. 

The Select Committee on Land Transfer of 1878-9 examined 
Mr. Douglas, a Scots conveyancing lawyer, and Mr. Brodie, W.S. 
and keeper of the Edinburgh Register of Sasines, at great length, 
and the latter gentleman also handed in valuable information, 
printed in Appendix V to the report showing the method of regis- 
tration and conveyancing costs. The Committee's report refers 
frequently and most favourably to the Scottish register, but rightly 
classes it with the Irish and the Middlesex and Yorkshire systems 
of registration of deeds. Nor have modern writers neglected the 
Scottish conveyancing system. Mr. Morris’s recent book on ‘ Land 
and Mortgage Registration, p. 53. describes the Scottish Registry of 
Sasines,and Mr. Brickdale, in his‘ Land Transfer in Various Countries’ 
(pp. 60-66), gives a somewhat full description of the system from 
the point of view of practice, and lays considerable stress on it, as 
showing the -high degree of usefulness which a well-devised and 
well-administered deed registry can be made to attain. He gives an 
example of the costs of an average Scottish conveyance for £1,000, 
which it appears would ordinarily be about #8 5s. for each party, 
plus 108, or £1 for a search, paid by the vendor only. How this 
compares with ordinary English conveyancing on the one hand, and 
with registration of title on the other, may be gathered from 
Mr. Brickdale’s note on the following page: ‘The English “scale 
costs” would be, vendor #15, purchaser £15, t6tal £30. In 
Middlesex or Yorkshire rather more. The Australian costs, in- 
cluding a search and new land certificate, would be about £2 
without a lawyer, or about £5 with, but this is under registration 
of title. In the English Land Registry under the Act of 1875 the 
necessary costs of both parties would in an ordinary case be between 
£3 and £4—paid by the purchaser,’ 





There has been some uncertainty in professional opinion and even 
in judicial practice at various times on the question whether the 
‘Weekly Notes’ are authority or not: see the dicta collected L.Q.R. 
iii, 356. Any one who will turn to the early documents of the Law 
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Reports in the late Mr. Daniel's book may see that the ‘ Weekly 
Notes’ were not originally intended to be used as reports. Lord 
Justice Kay has declared himself against this practice in very plain 
terms, see his remarks in Re Woodin,’g5, 2 Ch. at p. 318, 64 L. J. 
Ch. at p. 505. The recent alteration in the form of the ‘Weekly 
Notes, which makes them look less like reports than they formerly 
did, will have some effect, it is hoped, in the same direction. A note 
showing approximately what points have been dealt with, and giving 
a clue to further inquiry ‘f desired, should not be taken, as a rule, 
even as a provisional substitute for a report of the case. 


/t seems convenient to repeat in a conspicuous place that it is not desirable 
to send MS. on approval without previous communication with the Edifor 
except in very special circumstances ; and that the Editor, except as aforesaid, 


cannot le in any way answerable for MSS. so sent. 
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THE VOCATION OF THE COMMON LAW". 


r * ELVE years ago, before I had formed any definite purpose of 
seeing with my own eyes and hearing with my own ears how 
the Common Law prospers on this side of the ocean, I exhorted 
those who heard my first lecture at Oxford to embrace all 
opportunities of greeting with no stranger's welcome those brethren 
from the West who come to visit our ancient seats of learning in 
the name of our common tongue and common doctrine. Converting 
Scripture to the use of the moment in a manner which would have 
needed no justification. or excuse for a medieval lawyer, I then 
made bold to say: ‘ Benedictus qui venit in nomine legum Angliae.’ 
Since that time I have done what little I could do to fulfil my own 
precept; little enough, in any case, in comparison of the reward. 
For within a year I found myself here, and I knew that the blessing 
had come back to me by this token among others: to wit, that 
before my acquaintance with my learned friend the Royall Professor 
was a quarter of an hour old we were deep in the question whether 
determinable estates in fee simple are known to the Common Law, 
and if so what are the properties of such an estate. Now I am 
again here, this time at your express bidding. The honour you 
have been pleased to do me is, as regards myself, one of the most 
gratifying I have ever received. But I should fail to esteem it at 
its full worth if I were to take it as confined to my own person, 
and did not accept it as a mark of your friendly affection and 
remembrance addressed in this hour of your festal gathering to the 
Bar and the Universities of the old country. And, as in private 
duty bound, I must especially rejoice in the office to which you 
have called me as being a fresh visible sign of the original bond 
that links this University, in name and in substance, with my own 
University of Cambridge in England. Standing on that venerable 
bond as a sufficient authority, I hold myself well entitled, here and 
now, to wish Harvard and its Law School continuance and increase 
of all good things in the name both of the profession at home 
and of the humanities which you most wisely deem an essential 
preparation for the study of the law. 
It would be an idle task for me to praise the aims or the work of 


' An Address delivered at the Commemoration meeting of the Harvard Law 
School Association, June 25, 1895. 
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the Harvard Law School in this presence. For, although it would 
in truth be sincere, praise coming from your guest could not be 
above the suspicion of partiality for any one who chose to suspect, 
nor therefore could it carry much weight with any one still standing 
in need of conviction. Still less would it befit this occasion to 
enter into a controversial discussion of actual or possible methods 
of legal instruction. Even if this Law School were not past the 
stage of apologetics, it would be an impertinence not to suppose 
you better prepared to defend your own system, and better capable 
of judging the time, season, and manner of any defence, than the 
most sympathetic of strangers. There is one product of your 
School, however, that stands apart and can be judged on its 
independent merits: I mean the Harvard Law Review. Now this 
Review has been in existence only eight years, and within that 
time its contributions to the history and science of our law have 
been of the utmost value. This is so far from being controvertible 
that it can hardly be called matter of opinion at all. No such 
record of profitable activity has been shown within recent times by 
any other law school ; and although it is not necessary to commit 
oneself to the correctness of this statement beyond the range of 
English-speaking countries, I do not know that there would be any 
great rashness in making it universal. The singularly full and 
brilliant number of the Review published in honour of Dean 
Langdell’s silver wedding with the School need not fear comparison 
with the festival collections of essays produced at any German 
University. The school that commands the services of such teachers 
and workers is at all events a living power. Let us pass on to 
consider in what manner of sphere it works. 

The fact of such a meeting as the present implies a greater matter 
than the merits of even the best law school. Harvard has sent out 
her sons to practise in the courts of many jurisdictions, and they 
return to her in no way estranged. Coming from England myself, 
I em here, as a lawyer, more at home than in Scotland. We are 
not a congress come together to compare notes of different systems, 
if haply we may understand one another and profit by an exchange 
of novel wares ; we are not only of one speech but of one rule ; we 
talk freely of our law, the Common Law. This is one of the things 
we do so naturally that it seems too simple for discussion. And yet 
it is among the wonders of history, and may be not wholly without 
philosophical bearings. If, as a certain school would have it, law 
be merely the command of a sovereign power, that which the 
legislature of Massachusetts, or New York, or the United Kingdom, 
has thought fit to ordain or permit; if law be this and nothing 
more, then it would seem that the historical and empirical coin- 
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cidences between the commands it has pleased our respective 
political sovereigns to issue deserve much less importance than we 
have been accustomed to attach to them, and that there is no 
rational justification for your habit (existing, 1 believe, in all or 
nearly all the States) of citing English decisions more frequently 
than those of any other external jurisdiction’. If on the other hand 
our traditions, our professional habits of thought, and our judicial 
practice are not foolishness, it would seem to be because law is not 
an affair of bare literal precepts as the mechanical school would 
make it, but is the sense of justice taking form in peoples and races. 
The law of our English-speaking commonwealths on which the 
sun never sets is one law in many varieties, not many laws which 
happen to resemble one another in several particulars. 

Historians and publicists may discuss how far the political 
separation of these States from the British Crown was beneficial to 
the mother country and the emancipated family, what drawbacks 
were incident on either side to the advantages, and how far they were 
avoidable or not so. Lawyers may join them in regretting that the 
hostilities which at one time actually took place between the United 
States and the French Republic were not prolonged or not serious 
enough to bring about an Anglo-American alliance. For in that event 
we should not only have escaped the war of 1812, and learnt to respect 
one another as comrades instead of adversaries in arms; not only 
might some great fraternal victory have anticipated Trafalgar, and 
the Napoleonic legend have been cut short in its career of mischief; 
but the exploits of our combined naval strength would have 
directed the combined intellect of British and American jurists to 
the definition and improvement of public law. The law of nations 
would have been enriched with results, possibly of greater intrinsic 
merit, assuredly of more commanding authority, than any that 
we have yet seen. But a common enmity—which in this case 
turned out, as regards the United States, to arise from transitory 
causes—was not enough to found an alliance within so short a time 
of the first embittered separation. Anyhow, there is little profit to 
be had from straying into the dreamland of events that did not 
happen. And if any one should go so far on this line as to regret 
not only the manifestly regrettable incidents of our separation, but 
the fact that the independence of the United States was established 
fully, clearly, and absolutely, I do not see how any of us, whether 
American or English, can be free as a lawyer to go along with him. 
For without this perfect independence of local sovereignty and 
jurisdiction it would never have been made known how deep 
and firm is the organic unity of our legal institutions and science, 


' See Harv. Law Rev. viii. 501-2. 
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which the shock of severance and a century of independent judicial 
and legislative activity have left, in all essential features, untouched. 

We need no witnesses, least of all in an assembly of lawyers, to 
prove the persistence of this unity. But on this western side of 
the ocean it is more conspicuous than on the eastern. The very 
multifariousness of tribunals and legislatures under a federal con- 
stitution drives you back from the varying details of practice in 
this and that State to seek the fountain-head of principle in the 
central ideas of the law. To guide and encourage this process is 
among the functions of the Supreme Court of the United States ; 
we need not attempt to measure it against the high constitutional 
and political duties assigned to that Court, but at all events it is 
mainly in virtue of this office that the Court is not only renowned 
but influential far beyond the borders of its actual jurisdiction. 
Even the Supreme Court of the United States, however, must in 
the long run be what the training and temper of the legal profession 
make it. And, if we are to know what the profession at its best 
will be in the coming generation, we still have to look among those 
who are teaching and learning. If there be any seat of learning 
where this ideal of the essential unity of the Common Law in all 
its dwelling-places has been wisely and diligently cherished, it is 
Harvard ; if there be any teacher whose work has been steadfastly 
directed to this end, it is Mr. Langdell, whose long and excellent 
service to this School, and not only to this School, we are now 
happy to celebrate. 

Mr. Langdell has insisted, as we all know, on the importance of 
studying law at first hand in the actual authorities. I am not sure 
whether this is the readiest way to pass examinations; that is as 
the questions and the examiners may be. I do feel sure it is the 
best way, if not the only one, to learn law. By pointing out that 
way Mr. Langdell has done excellently well. But the study he 
has inculcated by precept and example is not a mere letter-worship 
of authority. No man has been more ready than Mr. Langdell to 
protest against the treatment of conclusions of law as something to 
be settled by mere enumeration of decided points. For the law is 
not a collection of propositions, but a system founded on principles ; 
and although judicial decisions are in our system the best evidence 
of the principles, yet not all decisions are acceptable or ultimately 
accepted, and principle is the touchstone by which particular 
decisions have to be tried. Decisions are made, principles live and 
grow. This conviction is at the root of all Mr. Langdell’s work, 
and makes his criticism not only keen but vital. Others can give 
us rules ; he gives us the method and the power that can test the 
reason of rules. And therefore, as it seems to me, his work has been 
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of a singularly fruitful kind, and profitable out of proportion to its 
visible bulk. Probably several of us have dissented, now and again, 
from this or that opinion of Mr. Langdell’s. We may have been 
unable to concur in his deduction, or we may have thought that his 
reasoning was correct, but the received authorities were too strongly 
against him, and that he must be content with standing as the Cato 
of a vanquished cause. But none of us, I think, has ever failed to 
learn something even when he could not follow. For my own part, 
I have considered and reconsidered much of Mr. Langdell’s criti- 
cism; I have more than once, on a second or third time of reflection, 
come round to think with him ; at all times, whether going side by 
side with Mr. Langdell or withstanding him, I have felt, and the 
feeling has grown upon me with riper acquaintance, that apprecia- 
tion of his point of view Was sure to bring one nearer to the heart 
of the Common Law. F 

Now it may be said, and truly, that the range of any one man’s 
work, even the best, is limited. We have to see whether it is 
typical, one of like examples present and to come. Permanent 
fruits can be assured only when the stock is multiplied. In the 
case before us we are encouraged in no small degree by the fact that 
Mr. Langdell stands eminent but by no means alone. The same 
spirit in which he has taught and criticized has been carried by 
others not only into the literary exposition but into the judicial 
development of the law. The name of my friend Mr. Justice Holmes 
will already be in your minds. In England we can perhaps speak, 
for the moment, less cheerfully. We are still lamenting the loss of 
two great judges who most worthily represented this universal and 
unifying spirit of our law (and I may the more fitly mention them 
here because you knew them), Lord Hannen and Lord Bowen. 
That loss is all the greater because the besetting danger of modern 
law is the tendency of complex facts and minute legislation to leave 
no room for natural growth, and to choke out the life of principles 
under a weight of dead matter which posterity may think no better 
than a rubbish-heap. And the continued divorce of the academical 
from the practical study of law in the old country is not, in my 
opinion, a good thing either for the Universities or for the Inns of 
Court. Nevertheless the main stream runs clear. Any one who 
follows the decisions of the House of Lords and the Court of Appeal 
from year to year will be satisfied, I think, that the science of law 
is still as much alive in England as ever; and, so far as my oppor- 
tunities of knowledge have gone, I think you will be ready to warrant 
me in saying the same of the United States. Only we need, it seems 
to me, a little more self-confidence, a further touch of the quality 
that Mr. Swinburne has somewhere called ‘ an excellent arrogance.’ 
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Our medieval ancestors were certainly not lacking in this quality ; 
they might have done well, perhaps, if they could have saved a little 
of their supertluity for us. I will endeavour to explain my meaning. 

We have long given up the attempt to maintain that the Common 
Law is the perfection of reason. Existing human institutions can 
only do their best with the conditions they work in. If they can 
do that within the reasonable margin to be allowed for mistakes 
and accidents, they are justified in their generation. Even their 
ideal is relative. What is best for one race or one society, at a given 
stage of civilization, is not necessarily best for other races and 
societies at other stages. We cannot say that one set of institutions 
is in itself better or more reasonable than another, except with 
reference express or implied to conditions that are assumed either 
to be universal in human societies, or-to be not materially different 
in the particular cases compared. It may perhaps be safe to assume, 
in a general way, that what is reasonable for Massachusetts is 
reasonable for Vermont. It would not be at all safe to assume that 
everything reasonable for Massachusetts is reasonable for British 
India, nor, indeed, that within British India what will serve for 
Lower Bengal will equally well serve for the north-west frontier. 
The first right of every system, therefore, is to be judged in its own 
field, by its own methods, and on its own work. It cannot be seen 
at its best, or even fairly, if its leading conceptions are forced into 
conformity with an alien mould. A sure mark of the mere handi- 
craftsman is to wonder how foreigners can get on with tools in any 
way different from his own. Thus in England one shall meet people 
who cannot understand that the Scots do without any formal differ- 
ence between law and equity ; as, on the other hand, I have known 
learned Scots fail to perceive that the Common Law doctrine of 
consideration, being unknown to the law of Scotland, is yet founded 
on a hard bottom of economic fact which every legal sysvem has to 
strike somewhere. We now realize that the laws of every nation 
are determined by their own historical conditions not only as to 
details but as to structure; and if we fail to attend to this we 
cannot duly appreciate the system as we find it at a given time. 
Many points of early Roman law remain obscure to us, notwith- 
standing more than half a century of the brilliant and devoted 
work of modern scholars, just because the historical conditions are 
matter of conjecture. In our own system the most elementary 
phrases of equity jurisprudence carry with them a vast burden of 
judicial and political conflict ; and the range of activity left open 
to the Court of Chancery in Blackstone's time can be understood 
only when we have mastered both the strength and the weakness 
of the Action on the Case two centuries earlicr. But history does 
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not exclude reason and continuity, no more than a man’s parentage 
and companions prevent him from having a character of his own. 
Development !s a process and not a succession of incidents. Environ- 
ment limits and guides the direction of effort; it cannot create the 
living growth. 

Hence it seems to follow that a system which is vital and really 
individual either must be resigned to remain in some measure in- 
articulate, or must have some account to give of itself that is not 
merely dogmatic and not merely external history, but combines the 
rational and the historical element. In other words, its aims are 
not completely achieved unless it has a philosophy ; and that philo- 
sophy must be its own. This we recognize freely enough as regards 
other systems. It appears to us quite natural that Roman law 
should have its proper conceptions and terminology. We think no 
worse of the Roman law of property for starting from the conception 
of absolute ownership rather than the conception of estates, no 
worse of the Roman law of injuries by negligence for being 
developed by way of commentary on a specific statute and not, as 
with us, through judicial analogies of the simpler notion of Trespass, 
aided by statute only so far as the Statute of Westminster was 
necessary for the existence of actions on the case. What I desire 
to suggest is that, as we allow this liberty to others as matter of 
right, we should not be afraid of claiming it for ourselves; that, if 
English-speaking lawyers are really to believe in their own science, 
they must seek a genuine philosophy of the Common Law and not 
be put off with a surface dressing of Romanized generalities. 

Take for example the Germanic idea which lies at the root of our 
whole law of property, the idea of Seisin. So much has this idea 
been overlaid with artificial distinctions and refinements in the 
course of seven centuries that it is possible even for learned persons 
to treat it as obsolete. Nevertheless it is there still. Actual enjoy- 
ment and control of land or goods, the recognition of peaceable 
enjoyment and control as deserving the protection of the law, the 
defence of them against usurpation and, at need, restitution by the 
power of the State for the person who has been deprived of them 
by unauthorized force: these are the points that stand in the fore- 
front of the Common Law when we take it as presented by its own 
history and in its native authorities. Or, more briefly, possession 
guaranteed by law is with us a primary, not a secondary notion. 
Possession and rights to possess are the subject-matter of our 
remedies and forms of action. The notion of ownership, as the 
maximum of claim or right in a specific thing allowed by law ', is not 


**A man cannot have a more large or greater estate of inheritance than fee 
simple.” Litt. s. 11. 
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primary, but developed out of conflicting claims to possession and dis- 
posal. He is the true owner who has the best right to possess, and to 
set or leave others in his place fortified with like rights and exercising 
like powers over the thing in question. This is the line of develop- 
ment indicated by our own authorities. It leads us gradually from 
the crude facts to the artificial ideas of law, from the visible will and 
competence of the Germanic warrior to use his arms against any 
intruder on his homestead to the title, rights, and priorities of the 
modern holder of stock or debentures. It is impossible here to 
follow the steps ; they form a long and sometimes intricate history. 
But is the process on the face of it absurd? Is there anything 
unreasonable about it? Can one assign any obvious objection 
against using the genius of our own laws as the most promising 
guide to their fundamental ideas? As it is, our students, not to say 
the books they put their trust in, are in little better plight than our 
learned ancestors of the eighteenth century. They too commonly 
start with a smattering of Roman doctrine taken directly or in- 
directly from Justinian, then find (as they needs must) a great gulf 
between Roman and English methods, and lastly make desperate 
endeavours to span it with a sort of magic bridge by invoking 
supposed mysteries of feudalism which in truth are in no way to 
the purpose : and they are still on the wrong side when all is done. 
Is there any real need for this trouble? I venture to think not. 
Let us dare to be true to ourselves, and, even if the first steps seem 
less easy (for everybody thinks he knows by the light of nature 
what ownership is, and resents being undeceived), we shall find 
increasing light instead of gathering darkness as we go farther on 
the way'. We may smile at our medieval ancestors’ anxiety to keep 
something tangible to hold on to, their shrinking from incorporeal 
things as something uncanny, their attempts, as late as the four- 
teenth century, to give delivery of an advowson by the handle of - 
the church door; their Germanic simplicity may be called rude and 
materialistic ; but at all events they did their best to keep us in 
sight of living facts. In some respects they failed; we cannot deny 
it. It is no fault of theirs that the arbitrary legislation of the 
Tudor period plunged us into a turbid ocean, vexed by battles of 
worse than fabulous monsters, in whose depths the gleams of 
a scintilla juris may throw a darkling light on the gambols of 
executory limitations, a brood of coiling slippery creatures abhorred 
of the pure Common Law, or on the death-struggle of a legal estate 


' My learned friend Prof. Holland is conspicuous among the few modern 
theoretical writers who have had the courage to put Possession before Ownership 
Elements of Jurisprudence, ch. xi.). Mr. Henry T. Terry, in ‘ Leading Principles 
of Anglo-American Law’ (1884), has taken the same line yet more decidedly. 
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sucked dry in the octopus-like arms of a resulting use; while on 
the surface, peradventure, a shoal of equitable remainders may be 
seen skimming the waves in flight from that insatiable enemy 
of their kind, an outstanding term. There are some ravages of 
history that philosophy cannot repair, and the repentance of later 
generations can at best only patch. 

_ Observe that when I defend our fathers I make no pretence 
of right to attack the Roman institutional system on its own 
ground. The history of Roman forms of action and Roman legal 
categories is quite different from ours. The Common Law has 
never had a procedure answering to the Roman Vindication. At 
first sight it may seem a small matter whether a man who finds his 
cattle in strange hands shall say ‘ Those are my beasts; it is no 
business of mine where you got them: I claim them because they 
are mine’ (which is the Roman way), or shall reverse the order of 
thought and say ‘Where did you get those beasts? for they were 
mine, and you have no business to hold them against me’ (which is 
the Germanic way). Practically, no doubt, the result may come to 
much the same thing; but the divergence of method goes pretty 
deep. The formulas of the Roman republican period are already 
more modern and abstract than ours, and the Roman lawyers of the 
Empire, when they began to systematize, had to construct their 
system accordingly. The fact that their work, in its main lines, 
has lasted to this day, and has stamped itself on the modern codes 
of not only Latin but Teutonic nations, is enough to show that it 
was not ill done. Only when modern admirers claim universal 
speculative supremacy for the Roman ideas and methods need we 
feel called upon to protest. In that case we must remind the too 
zealous Romanizer that the masters of modern Roman law, not- 
withstanding their advantages in systematic training and in having 
a comparatively manageable bulk of material, are stil] not much 
nearer than ourselves to the attainment of an unanimous or decisive 
last word on Possession, or Ownership, or divers other fundamental 
topics. 

One might produce further examples to show the danger of being 
in haste to abandon our own methods, and the still greater dangers 
that arise from well-meant attempts to improve them by mixing 
them with others. Thus our native Common Law procedure is in 
essence contentious ; it is a combat between parties in which the 
Court is only umpire. Our equity procedure, a sufficiently accli- 
matized exotic but still an exotic, is in essence officious; it 
represents (though one cannot say that in modern times it has 
actually been) an active inquiry by the Court, aimed at extracting 
the truth of the matter in the Court’s own way. No one has put 
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this contrast on record more clearly or forcibly than Mr. Langdell. 
Twenty years ago the authors of our Judicature Acts in England, 
men of the highest eminence, but trained exclusively in the 
Chancery system, went about to engraft’ considerable parts of that 
system on the practice of the Courts of Common Law. What came 
of their good intentions? Instead of the simplicity and substantial 
equity which they looked for, the new birth of justice was found to 
be perplexed practice, vexatious interlocutory proceedings, and 
multiplication of appeals and costs, so that for several years the 
latter state of the suitor was worse than the former. Repeated 
revision of the Rules of Court, and some fresh legislation, was 
needed before the reconstructed machine would work smoothly. 
But I may not pursue these matters here, and can only guess that 
perhaps American parallels might be found. I think I have shown 
that the Common Law has a right to its individuality, and, if we 
now turn to facts observable on this continent and elsewhere in 
order to see how that right maintains itself in practice, I do not 
think we can fairly be accused of taking refuge in empiricism. 

The vitality of any coherent scheme of rules or doctrine may be 
tested in various ways. Among other tests the power of holding 
or gaining ground in competition with rivals, and the faculty of 
assimilating new matter without being overwhelmed by it, are 
perhaps as good as any. We shall find, I think, that in religious 
and phiiosophical debate each advocate concerns himself to justify 
the system of his choice according to these tests quite as much as 
to establish its truth or superiority by demonstrative proof. If 
I may use the highest example without offence, modern theology, 
so far as it is apologetic and not purely critical, pays much more 
attention to the general standing of Christianity in relation to 
modern ethics and civilization than to discussing the testimony of 
the apostles and evangelists as if it was a series of findings by 
a special jury. The plain man asks not what you can prove about 
yourself, but what you have done and can do; and the philosopher 
may perhaps find more reason in this method than the plain man 
himself knows. Applying it to the case in hand, we see that the 
Common Law has had considerable opportunities and trials both in 
the East and in the West in presence of other systems. 

In British India the general principles of our law, by a process 
which we may summarily describe as judicial application confirmed 
and extended by legislation, have in the course of this century, but 
much more rapidly within the last generation, covered the whole 
field of criminal law, civil wrongs, contract, evidence, procedure in 
the higher if not in the lower courts, and a good deal of the law of 
property. Family relations and inheritance are the remaining 
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stronghold of the native systems of personal law, which are fortified 
by their intimate connexion with religious or semi-religious custom. 
It is not much to say that a modified English law is thus becoming 
the general law of British India, for if the French instead of ourselves 
had conquered India the same thing must have happened, only that 
the ‘justice, equity, and good conscience’ by which European judges 
had to guide themselves in default of any other applicable rule 
would have been Gallican and not Anglican. But it is something 
to say that the Common Law has proved equal to its task. The 
Indian Penal Code’, which is English criminal law simplified and 
set in order, has worked for more than a generation, among people 
of every degree of civilization, with but little occasion for amend- 
ment. In matters of business and commerce English law has not 
only established itself* but has been ratified by deliberate legisla- 
tion, subject to the reform of some few anomalies which we might 
well have reformed at home ere now, and to the abrogation of some 
few rules that had ceased to be of much importance at home, and 
were deemed unsuitable for Indian conditions. More than this, prin- 
ciples of equitable jurisprudence which we seldom have occasion 
to remember in modern English practice have been successfully 
revived in Indian jurisdictions within our own time for the dis- 
comfiture of oppressive and fraudulent money-lenders. The 
details of procedure both civil and criminal have undergone much 
revision and transformation in British India as in most other 
civilized countries and states: and there is doubtless much to be 
said of both success and failure in this department. But, since 
neither the praise nor the blame that may be due to modern codes 
of procedure can be said to touch the Common Law save in a very 
remote way, they do not concern us here. 

There is another example in which you may take a neighbourly 
interest, that of the Province of Quebec. You are aware that the 
inhabitants of Lower Canada live in the guaranteed enjoyment of 
a law whose base is not English but French, and that their Civil 
Code, enacted not quite a generation ago, is avowedly modelled on 
the Code Napoléon. Nevertheless the Common Law (which of 
course prevails in the other provinces of the Dominion) has set its 
mark to some extent on the substance of legal justice in French 
Canada, and to a considerable extent on procedure. We find in the 

' «The Indian Penal Code may be described as the criminal law of England freed 
from all technicalities and superfluities’ [this is perhaps a little too strong), 
‘systematically arranged and modified in some few particulars (they are surpris- 
ingly few) to suit the circumstances of British India.” Stephen, Hist. Crim. Law 
of Eng., iii. 300. . 

? We cannot say that it has been received. Except in the limited jurisdiction of 


the Presidency towns, there has not been any ‘reception’ of English law in the 
proper sense. 
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civil procedure of Lower Canada, as we should expect, the decisory 
oath of the defendant, and other features of pleading and process 
common to all modern systems derived from Roman law; but we 
also find that in a large proportion of causes either party can 
demand a trial by jury. This may be said to show the Common 
Law competing against a powerful rival under the greatest possible 
disadvantage, or rather making itself felt in spite of being excluded 
from formal competition. 

Perhaps the assimilation of new matter is a yet stricter test of 
vital power than tenacity on old ground, or prevalence over en- 
feebled rivals. In this case the great example is the incorporation 
of the law merchant with the Common Law, and the immense 
development of commercial law that accompanied and followed this 
process. Anglicized law merchant has become to a certain extent 
insular ; but if we must admit so much to its disadvantage, I believe 
it is on the other hand a wider, richer, and more flexible system 
than is to be found in the commercial codes of France and her 
imitators, who have stereotyped mercantile usage and business 
habits as they existed in the seventeenth century. We have indeed 
preserved antiquated forms, but we preserve them because every 
clause and almost every word carries a meaning settled by modern 
decisions. A policy of marine insurance is to our current maritime 
law somewhat as a text of the Praetor’s edict to a title of the 
Digest built upon it. And this does not prevent further development. 
The Courts cannot contradict what has already been settled as 
law, but the power of taking up fresh material is still alive, as we 
have been assured by high authority in England within the present 
generation. 

Can we rest here in contemplating the past work and present 
activity of the Common Law? We cannot forbear, I think, to look 
to the future and consider what security we have for the main- 
tenance of this vital unity. Ten years ago the Supreme Court of 
the United States declared, in a judgment of admirable clearness 
and good sense which I trust will be followed in England when the 
occasion comes, that in matters of general commercial principle 
‘a diversity in the law as administered on the two sides of the 
Atlantic ...is greatly to be deprecated’. Shall this remain for 
all time a mere deprecation, appealing forcibly, no doubt, to the 
best sense of our highest tribunals, but still subject to human 
accidents? Is there not any way, besides and beyond the discus- 
sion of lawyers in books and otherwise, of assisting our ultimate 
authorities to agree? Would not the best and surest way be that 
in matters of great weight, and general importance to the Common 

* Norrington v. Wright, 115 U.S. 189, 206. 
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Law, they should assist one another? Certainly there are difficulties 
in the way of any such process: but is there in truth any insuper- 
able difficulty? The House of Lords, as we know, is entitled to 
consult the judges of the land, though not bound either to consult 
them in any particular case or, when they are consulted, to decide 
according to their opinion or that of the majority. There is nothing 
I know of in our constitution to prevent the House of Lords, if it 
should think fit, from desiring the judges of the Supreme Court of 
the United States, by some indirect process if not directly, and as 
a matter of personal favour, to communicate their collective or 
individual opinions on any question of general law ; nor, I should 
apprehend, can there be anything in the constitution of that most 
honourable Court or the office of its judges to prevent them from 
acceding to such a request if it could be done without prejudice to 
their regular duties. It would be still easier for the Privy Council, 
a body whose ancient powers have never grown old, and whose 
functions have never ceased to be expansive and elastic. to seek the 
like assistance. And if the thing could be done at all, I suppose 
it could be done reciprocally from this side with no greater trouble. 
Such a proceeding could not, in any event, be common. It might 
happen twice or thrice in a generation, in a great and dubious case 
touching fundamental principles, like that of Va/fon v. Angus '— 
a case in which some strong American opinions, if they could have 
been obtained, would have been specially valuable and instructive. 

Could the precedent be made once or twice in an informal and 
semi-official manner, it might safely be left to posterity to devise 
the means of turning a laudable occasional usage into a custom 
clothed with adequate form. As for the difficulties, they are of 
the kind that can be made to look formidable by persons un- 
willing to move, and can be made to vanish by active good will. 
Objections on the score of distance and delay would be inconsider- 
able, not to say frivolous. From Westminster to Washington is 
for our mails and despatches hardly so much of a journey as it was 
acentury ago from Westminster to an English judge on the Northern 
or Western circuit. Opinions from every supreme appellate court 
in every English-speaking jurisdiction might now be collected 
within the time that Lord Eldon commonly devoted to the pre- 
liminary consideration of an appeal from the Master of the Rolls. 
At this day there is no mechanical obstacle in the way of judgments 
being rendered which should represent the best legal mind, not of 
this or that portion of the domains that acknowledge the Common 
Law, but of the whole. There is no reason why we should not live 

' 6 App. Ca. 740. Here an unanimous decision was arrived at, but it cannot be 
said that there was unanimity, or any decisive result, as to the reasons, 
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in hope of our system of judicial law being confirmed and exalted 
in a judgment-seat more than national, in a tribunal more compre- 
hensive, more authoritative, and more august than any the world 
has yet known. 

Some one may ask whether we look to see these things ourselves, 
or hope for them in our children’s time. I cannot tell; the move- 
ment of ideas will not be measured beforehand in days or years. 
Our children and grandchildren may have to abide its coming, or 
it may come suddenly when we are least hopeful. Dreams are not 
versed in issuable matter, and have no dates. Only I feel that this 
one looks forward, and will be seen as waking light some day. If 
any one, being of little faith or over-curious, must needs ask in 
what day, I can answer only in the same fashion. We may know 
the signs though we know not when they will come. These things 
will be when we look back on our dissensions in the past as 
brethren grown up to man’s estate and dwelling in unity look back 
upon the bickerings of the nursery and the jealousies of the class- 
room ; when there is no use for the word ‘ foreigner’ between Cape 
Wrath and the Rio Grande, and the federated navies of the English- 
speaking nations keep the peace of the ocean under the Northern 
lights and under the Southern Cross, from Vancouver to Sydney 
and from the Channel to the Gulf of Mexico ; when an indestructible 
union of even wider grasp and higher potency than the federal bond 
of these States has knit our descendants into an invincible and in- 
destructible concord. For that day is coming too, and every one 
of us can do something, more or less, to hasten it; of us, I say, not 
only as citizens, but as especially bound thereto by the history and 
traditions of our profession which belong to America no less than 
to England. If we may deem that the fathers and founders of our 
polity can still take heed of our desires and endeavours, if we may 
think of them as still with us in spirit, watching over us and per- 
adventure helping us, then surely we may not doubt that in this 
work Alfred and Edward and Chatham are well pleased to be at 
one with Washington and Hamilton and Lincoln. Under the 
auspices of such a fellowship we, their distant followers, are called ; 
in their names we go forward; it is their destiny that we shall 
fulfil, their glory that we shall accomplish. 

This, and nothing less than this, I claim here, an Englishman 
among Americans, a grateful guest but no stranger, for the full and 
perfect vocation of our Common Law. 


FREDERICK POLLOCK. 





THE RULE IN DEARLE vy. HALL. 


N his famous judgment in Jn re /allett’s Estate’, Sir George Jessel 
spoke as follows of the modern rules of equity: ‘I inten- 
tionally say modern rules, because it must not be forgotten that 
the rules of Courts of Equity are not, like the rules of the Common 
Law, supposed to have been established from time immemorial. 
It is perfectly well known that they have been established from 
time to time, altered, refined, and improved from time to time. 
In many cases we know the names of the chancellors who invented 
them.’ He illustrated his remarks by ‘such things’ as the separate 
use of a married woman, the restraint on anticipation, the modern 
rule against perpetuities and the rules of equitable waste. He 
might have added the rule in Dearle v. Ha//*, which is thus stated 
in the headnote to the report: ‘A person having a beneficial 
interest in a sum of money, invested in the names of trustees, 
assigns his interest to 4A, who gives no notice thereof to the 
trustees: afterwards the same person proposes to sell his interest 
to B: the latter makes inquiries of the trustees and, receiving 
no intimation of any prior incumbrance, completes the purchase, 
and gives notice to the trustees: B has a better equity than 4 to 
the possession of the fund, and the assignment to B though 
posterior in date is to be preferred to the assignment to 4.’ 

There is no trace in any text-book or reported case that any 
such rule or doctrine had been applied in the Court of Chancery 
before the decision in Dear/e v. Ha//*, In 1809 Lord Eldon, in 
Wright v. Lord Dorchester*, gave some countenance to the doctrine : 
upon an interlocutory application, and upon security being given 
by the puisne incumbrancer to refund the money if the ultimate 
decree should be against him, he dissolved an injunction restraining 
the legal holders of the fund from transferring it to the later 
incumbrancer, who claimed priority on the ground that he had 
given notice of his charge to the trustees; but the question did 
not again come before the Court at any subsequent stage of the 
cause, so that there is no record of any final opinion of Lord 
Eldon. Mr. Bell, who was counsel for the puisne incumbrancer in 
Wright v. Lord Dorchester®, told Sir James Wigram that the decision 
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in his favour was a great surprise to him, and Sir James Wigrain 
added that he was satisfied from the terms of Lord Eldon’s judg- 
ment in Frans vy. Bickne//', that that great judge was of opinion 
that the mere omission of the earlier incumbrancer to give notice, 
the transaction being divested of fraud, was not sufficient to give 
priority to the later incumbrancer who gave notice*. In 1814, in 
Cooper v. Fynmore®, Sir T. Plumer, when Vice-Chancellor, said, 
‘Mere neglect of notice is not sufficient to postpone the prior 
incumbrancer. In order to deprive him of his priority it is 
necessary that there should be such laches as in a court of equity 
amount to fraud.’ It is true that in Sugden’s Law of Vendors and 
Purchasers * it is suggested that, ‘ notwithstanding the general rule 
“qui prior est tempore potior est iure,’ equity would prefer a 
subsequent purchaser who had given a proper notice to the trustees 
to a prior purchaser who had neglected to do so.’ 

Notwithstanding this absence of authority in favour of the rule, 
the cases of Dearle vy. Hall® and Loveridye v. Cooper® were argued in 
1823 before Sir T. Plumer M R., and in 1827 before Lord Lyndhurst C. 
The facts in each case were simple, and raised distinctly the question 
whether as between successive assignees or incumbrancers of trust 
funds priority in date of the notice to the trustees was of more 
importance than priority in date of the assignments or incum- 
brancers, The cases were elaborately argued. Before the Lord 
Chancellor Mr. Sugden argued for the appellants in one case and 
for the respondents in the other, so that Lord Lyndhurst had the 
advantage of hearing all that could be urged by that consummate 
lawyer in favour of and against the proposed rule. For the appellants 
in Dearle v. Ha/l® he argued (inter alia): The omission to give notice 
is not gross negligence : so long as the fund remains in the hands 
of the trustees the right to possession must depend upon priority 
of assignment without regard to priority of notice to the legal 
holders; neither the first nor the second assignee is in possession 
of the fund; it is still in the hands of the trustees, who are not 
entitled to retain it, but must pay it to either one or the other; 
the Court therefore must interfere, and it ought to interfere on 
behalf of the assignment which has priority in point of time: 
there is no end to the difficulties which must arise if once the 
Court departs from the plain rule that the prior equity is to be 
preferred, except where it is vitiated by fraud or negligence 
amounting to fraud. For the respondents in Loveridge v. Cooper 
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he argued (?x/er a/ia): The purchaser of an equitable interest ought 
to affect the conscience of the trustees with knowledge of the 
purchase: by thus affecting the conscience of the trustees he 
gains a better and higher equity than a prior purchaser who dealt 
with the vendor only, and made no communication to the trustees : 
by requiring the purchaser, who desires to be safe, to give notice 
to the trustees, the vendor is deprived of the means of committing 
a fraud: in cases like the present the loss must be borne either 
by the first or the second purchaser: the latter (by giving notice to 
the trustees) has taken every precaution which prudence suggests 
to protect himself from fraud and to deprive the vendor of the 
means of defrauding others: it is the negligence of the former 
(in omitting to give notice to the trustees) which has enabled the 
vendor to commit the fraud; it is reasonable that the loss should 
be borne by him, whose negligence has occasioned it rather than 
hy an innocent party, who has exercised a degree of diligence, 
which would have saved him from being entangled in the difficulty 
if the other had done all that a prudent purchaser ought to do. 
The latter argument was adopted by the Master of the Rolls 
and the Chancellor, and the authority of their decision, which 
Lord Macnaghten has described as ‘ perilously near legislation,’ has 
never been questioned. But in many of the subsequent cases the 
facts have been neither so simple nor so clear as they were in the 
leading cases, and it has been necessary to ascertain the principles 
on which the rule is based. This has caused much diversity of 
judicial opinion. In some cases the giving of notice in respect 
of a chose in action has been likened to delivery of a chose in 
possession. In others the Court has insisted, on grounds of public 
policy or common sense, on the necessity of preventing frauds by 
beneticiaries who create successive incumbrances without dis- 
closing the earlier ones. Sometimes the judges have said that no 
one shall claim the benefit of the assignment of a chose in action 
who has not done everything requisite to complete the title. 
Sometimes the Court has proceeded on the notion that the notice 
converts the trustees for the assignor into trustees for the assignee. 
Put there can be little real doubt that Sir T. Plumer founded his 
judgments in the leading cases on the principle that it was the duty 
of the assignee to do al] that he could to obtain the possession of the 
subject-matter of the assignment. ‘If the assignee means to make 
his right attach on the subject-matter of the contract it is necessary 
to give notice, and unless he gives notice he does not do that 
which ‘is essential in all cases of transfer of personal property. 
He must do that, which is tantamount to obtaining possession by 
placing every person who has an equitable or legal interest in the 
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matter under an obligation to treat it as his property’. The 
learned judge quoted at length from the judgments in Rya// y. 
Rowles*, a case in Bankruptcy Law which decided that in order 
to avoid the operation of the ‘order and disposition’ section of 
the Bankruptcy Act then in force, ‘in the case of a chose in action 
you must do everything towards having possession that the subject 
admits of.’ 

This view of the principle on which the rule in Dear/e v. Hal/* 
was based is supported by Wigram V.-C., who, in Meus v. Bell *, said, 
‘Every one who takes the trouble to read Dearle v. Ha/l/* must be 
satisfied that the view of Sir T. Plumer was this: that to perfect 
the title you must do that which in equity is tantamount to the 
delivery of a personal chattel; and at last he uses the expression 
“ Whenever persons treating for a ehose in action do not give 
notice to the trustees or executors, they do not perfect their title.”’ 
In Jones v. Jones ® Shadwell V.-C. insisted that the true principle 
of Dearle vy. Hall*® is that notice to the legal holder of the fund 
is necessary to complete the transfer of a chose in action. The 
authority of Jessel M.R.° and Kay LJ.” can be cited in support 
of the view that the reason why incumbrancers rank according 
to the dates on which they give notice is because such notice 
completes their title, and is tantamount to obtaining possessidn, 
for it is ‘ going as far towards obtaining possession as it is possible 
to go,’ and notice is necessary to give a complete title im rem 
available against all the world, and not merely a title in personam 
available only against the assignor. 

This principle has been somewhat lost sight of in some of the 
subsequent decisions, which have introduced qualifications of the 
original rule which show the truth of Mr. Sugden’s prophecy, 
‘There is no end to the difficulties which must arise if once the 
Court departs from the plain rule that the prior equity is to be 
preferred except in cases of fraud.’ The result of the later deci- 
sions is an excellent example of the somewhat haphazard fashion in 
which simple rules are, in the words of Sir George Jessel, ‘altered, 
refined, and improved (?) from time to time.’ 

(1) Notice to one of several trustees is sufficient. 

In Willes v. Greenhill® Lord Westbury said, ‘ It is well established 
(whether rightly or wrongly) that upon assignments or mortgages of 
equitable interests in property held by trustees, the duty devolves 
upon the assignee or mortgagee to give notice to the trustees of the 
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assignment or mortgage. ... The whole question (in this case) 
depends upon the kind of notice required, and I entirely adopt 
what was decided in the case of Smith v. Smith’, and the reasons 
laid down in that decision. It was there held that notice to one 
trustee was sufficient.’ The reason suggested is that a subsequent 
incumbrancer would be under an obligation to inquire of each one 
of the trustees whether there had been any prior dealings by the 
mortgagor with his interest, and therefore he would have to 
inquire of the trustee to whom notice had been given, and in 
this way would learn the truth. 

(2) The notice may be informal, and may be received by the 
trustee from other sources than from the assignee or incumbrancer. 

In Lloyd v. Banks* the trustee happened to read in a newspaper 
that his cestui que trust had presented a petition to the Insolvent 
Debtors Court. Lord Cairns reversed the decision of the Master 
of the Rolls, and held that the knowledge so acquired by the 
trustee was sufficient to prevent a subsequent assignee of the fund 
who gave formal notice of his assignment to the trustee from 
acquiring priority over the assignee in insolvency. 

(3) It is immaterial for what purpose the notice was given. 

The Court of Exchequer in Smith v. Smith? held that the mention 
of an assignment to one of the trustees of a fund, in casual con- 
versation about other matters, was sufficient notice to all the 
trustees within the rule in Dear/e vy. Hall®, 

(4) If in fact there is no notice of the prior assignment at the 
date of the subsequent assignment, it is immaterial whether the 
subsequent assignee does or does not make inquiries of the trustees. 

This was decided in Foster v. Cockere//*, and the suggested reason 
is that inasmuch as there was no notice in existence, the inquiries 
would have been fruitless. The importance of this decision is 
noted later on. 

(5) The rule in Dearle v. Ilal/® does not apply to assurances or 
mortgages of real estate or of chattel interests in land. 

It would be difficult to make out satisfactorily that in Foster v. 
Cockerell* the contest was not between assignees of equitable 
interests in real estate. But though the rule in /ear/e v. Hal/® was 
applied in that case by the House of Lords, it has never been 
doubted, since the decision of Shadwell V.-C. in Jones v. Jones ®, that 
the rule has nothing to do with such cases. 

If the judges in the later cases had kept steadily in mind the 
principle enunciated by Mr. Sugden in his argument for the 
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respondents in Loveridge v. € “Cooper? and relied upon by Sir T. Plumer 
in his judgments, it would seem reasonable that he who has been 
diligent should be preferred to the man whose negligence has caused 
the difficulty. But the later decisions, and notably Smith v. Smith* 
and Foster v. Cockere/l®, have given the go-by to all considerations 
founded on the conduct of the parties: the application of the rule 
in Dearle v. Hal/* at the present day depends not on the negligence 
or diligence of the competing assignees, but on the mere fact of 
notice, however informal or accidental. If a trustee chances to 
read the notice of an assignment in a newspaper, can it be said that 
the assignee has done all that he could to perfect his title? If the 
doctrine be supported upon another ground, that it is the duty of 
the assignee to give notice to the trustees in order to take the 
property out of the ‘order and disposition’ of the assignor, and to 
prevent him from repeatedly taking the same security into the 
market and inducing third persons to buy under the erroneous 
belief that he is still entitled to the property, it is assumed, firstly, 
that an assignee owes a duty to possible future assignees ; secondly, 
that it is the absolute duty of an intending assignee to make 
inquiries of the trustees ; and thirdly, that it is the duty of the 
trustees to answer the inquiries. Each assumption is incorrect. 
(1) An assignee cannot owe any duty to a possible future assignee, 
and if there is no duty, there cannot be any negligence. (2) It is 
immaterial whether the inquiries are or are not made if they 
would not have led to the discovery of a prior assignment. (3) It 
is no part of the duty of trustees to answer any inquiries by 
intending assignees of the beneticial interest in trust property. It was 
thought at one time that it was part of the duty of trustees to give 
correct information in answer to an inquiry whether they have 
notice of any prior assignments affecting the trust property®. But 
in Low v. Bouverie® the Court of Appeal held that the trustees can 
refer the inquirer to the beneficiary himself, and that there is no 
trust or other relation between a trustee and a stranger about to 
deal with the beneficiary. After this decision, trustees will act 
wisely, in the great majority of cases, if they simply refuse to give 
an intending assignee or incumbrancer any information at all. But 
much of the language of Sir T. Plumer in Lear/e v. Ha//* makes 
it extremely doubtful whether his decision would have been the 
same if he had realized that it was no part of the duty of trustees 
to answer such inquiries. 

Ii would seem to follow from the later decisions that priority 

* 1823, 3 Russ. 30. ? 1833, 2 Cr. & M. 231. 


* 1835, 3 Cl & F. ' * 1823, 3 Russ. 1. 
> Lewin, Law of ra Sth ed., p. 704. * 1891, 3 Ch. 82. 





a ee Se we a 


Oct. 1895.) The Rule in Dearle v. Hall. 343 


depends, not so much on the incumbrancer completing his title by 
obtaining what is tantamount to possession of the fund, as on the 
receiving of the notice by the trustees, or on the conscience of the 
trustees being affected either by direct intimation or through other 
channels. If this be so, difficulties must arise on a change of trustees. 
In Timsou v. Ramsbottom it was held that if the prior incumbrancer 
gives notice to one of several trustees and the trustee who received 
the notice dies, a second incumbrancer who takes his incumbrance 
after the death of the trustee who received the notice, and gives notice 
of it to the surviving trustees, gains priority over the prior incum- 
brancer ; so that the latter, who has done all that was necessary, 
according to Smith v. Smith® and Willes v. Greenhill ®, to complete his 
title and to take possession of the fund, loses his priority because 
a trustee happens to die. Such an occurrence is clearly not relevant 
to the merits of any contest between the competing assignees. The 
suggested reason for this decision is that under the circumstances 
any inquiries of the surviving trustees would not have discovered 
to the second incumbrancer the existence of the prior incumbrance. 
Lord Macnaghten has doubted the correctness of this decision, and 
in Ward v. Duncombe* the House of Lords held that if the trustee 
who had received the notice of the first incumbrance was alive at 
the date of the second incumbrance, the fact that he afterwards 
died is immaterial, and does not deprive the earlier incumbrancer 
of his priority. 

Counsel for the appellants in /a re Wyatt® submitted this puzzle 
to the Court of Appeal: There are two trustees, 4 and #; a first 
mortgage (1) is made, of which notice is given to 4. but not to B. 
Then a second mortgage (2) is made, of which notice is given to 
both 4 and B. A then dies, and a third. mortgage (3) is made, of 
which notice is given to B. (1) has priority over (2) (Ward v. 
Duncombe*), (2) has priority over (3), because in each case complete 
notice was given and priority of dates must settle the matter. (3) 
has priority over (1) (Zimson v. Ramsbottom’ and In re Haill®). The 
result is this cirele : (1) prior to (2); (2) prior to (3): (3) prior to (1), 
which is a reductio ad absurdum, Few will think that Sir Edward 
Fry, who delivered the judgment of the Court, gave a satisfactory 
solution of the difficulty. In Phipps v. Lovegrove’ James LJ. 
pointed out the difficulties which may arise on the appointment of 
new trustees, inasmuch as it is no part of the duty of new trustees 
to inquire of the old trustees whether they have any notice of 
incumbrances, and in Ward v. Duncomle* Lord Macnaghten said, 
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* Certainly I can imagine nothing more inconvenient than that it 
should be possible to have a scramble for priorities on the appoint- 
ment of new trustees. Nothing, I think, would be less likely to 
conduce to the security of equitable interests.’ 

It is noticeable how large a share Lord Lyndhurst had in 
establishing and developing the doctrine here examined. As Lord 
Chancellor he affirmed the decisions of Sir T. Plumer in Dear/e y, 
Hall* and Loveridge vy. Cooper*, as Chief Baron he delivered the 
judgment of the Court of Exchequer in Smith v. Smith*®, and Lord 
Brougham and he were the only law lords present to decide 
Foster v. Cockerell* in the House of Lords. The rule now enforced 
in the Courts may be stated as follows: A subsequent assignee of 
the equitable interest in a trust fund can gain priority over a prior 
assignee by giving notice of his assignment to any of the trustees, 
unless at the date of the subsequent assignment there is in existence 
at least one trustee with knowledge of the prior assignment. The 
rule is purely artificial and technical ; a perusal of the cases shows 
that the operation of the rule is quite apart from the merits of the 
suecessive incumbrancers, and often depends upon accidental cir- 
cumstances. Lord Macnaghten is inclined to think that the rule 
has produced at least as much injustice as it has prevented °, and in 
the same speech he said, ‘ The learned counsel for the appellants 
invited your lordships to define exactly the principle on which 
the doctrine of notice as established by the rule in Dearle v. Ha//' 
depends. Speaking for myself, I think that would be a very hard 
task. I am not sure that the doctrine rests upon any very 
satisfactory principle. I am not sure that it has not been established 
at the expense of principles at least as important as any to which it 
has been referred °.’ 

There would be little difficulty in practice if the rule were, either 
that assignments of the equitable interest in trust funds must in 
every case rank in order of time, and that the assignee must rely 
upon the word of the assignor that he has good right to make the 
assignment, and that notice to the trustees is immaterial in a contest 
for priority, or that notice to the trustees of the assignment is 
a necessary and indispensable step to complete the right of the 
assignee to call upon the trustees to hand over the fund to him. 
In the former case the assignee would be compelled to rely upon the 
representations of the assignor. In the latter, formal notice would 
be given to the trustees at the time of the assignment, and a record 
of the receipt of the notice would be a necessary document of the 
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title of the assignee. In neither case could there be any ‘ scramble 
for priority’ by the successive assignees, based on the order in time 
of their notices to the trustees. As the rule is now interpreted in 
the Courts, it is immaterial to an assignee whether the trustees have 
or have not notice of his assignment unless ene of the trustees 
receives notice, formally or informally, of a later assignment. If 
that be so, the prior assignee attempts to show from some casual 
conversation which may have taken place many years before, or 
some phrase in an old letter, that the trustee had or ought to have 
had at the date of the later assignment some knowledge or recollec- 
tion of the first assignment. The facts of the cases show that the 
determining factor in awarding priority to one or other of the com- 
peting assignees is not seldom some accidental circumstance, which 
after many years is brought to light, and made to serve a purpose for 
which it was never intended. 

The operation of the rule in Dearle v. Hall’ is of great 
importance and far-reaching extent. It .would be supposed that 
the legal advisers of an assignee or incumbrancer of the equitable 
interest in trust funds would not be satisfied until each of the 
trustees had received and acknowledged the receipt of formal 
notice of the assignment or incumbrance, but this precaution 
is omitted in many cases. The rule and the refinements or 
improvements of the rule are established by decisions which no 
Court can review, and it is not probable that the legislature will 
interfere in such matters. That being so, it behoves the assignees 
or incumbrancers of an equitable interest in trust funds either to 
trust to the honesty of the assignor or mortgagor, and not complain 
if he proves to be dishonest, or to do all that can be done towards 
perfecting their title or doing that which is tantamount to obtaining 
pessession of the fund by taking the necessary steps to secure 
evidence that at each instant of time at least one of the trustees 
has knowledge of their assignment or incumbrance. 

Ernest C. C, Firtu. 
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THE REFORM OF COMPANY LAW. 


*We must not make a scarecrow of the law, 

Setting it up to fear the birds of prey: 

And let it keep one shape, till custom make it 

Their perch and not their terror.’ 
rPXHIS is what some persons believe has befallen company law. 

It has become the perch of promoters instead of their terror, 

and they want a new scarecrow set up or the old scarecrow made 
more formidable. In deference to this dissatisfaction at the sup- 
posed shortcomings of company law—at seeing the promoter in 
prosperity—the Board of Trade last November appointed a Depart- 
mental Committee to inquire into what amendments were necessary 
for the better prevention of fraud in relation to the promotion and 
management of trading companies, and to draft a bill for that 
purpose. No stronger Committee or more competent to the werk 
could have been chosen. It was a picked body of legal and commer- 
cial experts representing the combined wisdom of the most eminent 
and experienced judges, barristers, solicitors, accountants, and men 
of business. The Committee have had to guide them more than 
thirty years’ experience of the working of the Limited Liability 
Acts, and the labours of previous Committees. They have taken 
counsel with the Chambers of Commerce of London and the 
great industrial centres. They have investigated the law which 
governs trading companies in foreign countries; in Germany, in 
France, in the United States. They have discussed every point 
of suggested reform in all its bearings. The report of such a Com- 
mittee—the outcome of so much careful consideration and inquiry 
—must needs possess the highest authority. At the outset of 
their Report the Committee frankly recognize that there are things 
which no legislation can accomplish. Legislation cannot protect 
people from the consequences of their own imprudence, reckless- 
ness, or want of experience. It cannot supply people with pru- 
dence, judgment, or business habits. Above all it must be cautious 
in meddling with the enormous interests now involved in the 
joint-stock enterprise of this country, and the free and healthy 
development of that enterprise. This last is the dominant note in 
the Report—the sense of responsibility in dealing with interests 
of such magnitude. The Committee have looked at the matter in 
a large and statesmanlike spirit. They have found that under the 
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co-operative principle, coupled with limited liability, which the 
Companies Acts embody, the trade of the country has prospered 
and is prospering exceedingly, that in every quarter of the globe 
English capital and English enterprise are busily engaged in useful 
and profitable industrial undertakings, in constructing railways 
and waterworks and tramways, in opening up and developing new 
territories, in mining and smelting and shipping and trading, in 
growing tea and curing bacon and printing newspapers—guicqgui/ 
agunt homines—so that not less than a thousand millions is so 
embarked, while that of France and Germany combined is less by 
#£315,000,000. They have found that this enterprise, and the 
capital which is the sinews of it, is owing in no small measure 
to the facilities which exist in this country for the formation of 
trading companies: they have found that the majority of com- 
panies, which are being formed at the rate of 2,700 a year, are 
honestly formed for carrying on a legitimate, though it may be 
a speculative, enterprise or business, and that the business of these 
companies is conducted with honesty and reasonable ability and 
judgment: they have found in the Companies Acts and the Acts 
amending it a complete code of company law, which has worked 
on the whole very well. And having found these facts, can we 
wonder that the Committee should feel strongly that legislation 
affecting interests of such magnitude demands the greatest care 
and caution? It would be strange indeed if: with all this co- 
operative enterprise and world-wide spirit of adventure, this vast 
capital so lavishly poured forth, there were not a certain amount 
of wreckage, a fringe of fraud. The question which the Com- 
mittee have had to ask themselves is, whether for the sake of 
defeating this fringe of fraud, of saving this wreckage, they 
are to recommend the legislature to curtail the facilities for the 
formation of companies—facilities which not only employ so much 
English capital, but bring foreign capital here—to embarrass the 
administration of companies, and to deter the best class of men from 
becoming directors. On this question—the most critical of all— 
the Committée have given no uncertain answer; indeed we may 
paradoxically say that the best they have done is seen in what they 
have—designedly—not done, the rocks they have avoided. They 
have taken up point after point of suggested amendment of the law, 
only to pronounce them impracticable, unworkable, or mischievous : 
they advocate no organic change in the law, no system of provisional 
registration or official investigation—indeed they strongly deprecate 
them—but they have appended to their Report a Draft Bill em- 
body ing recommendations of considerable importance, which will be 
closely scanned. Of these recommendations the most prominent are 
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those relating to the prospectus, the spider's web spun by the pro. 
moter. The ideal prospectus, as the Committee conceive it, should 
be a prospectus satisfying a high standard of good faith, disclosing 
‘everything which can reasonably influence the mind of an investor 
of average prudence.’ This they regard as a counsel of perfection 
and impossible of attainment. Yet what saith the law? ‘Those 
who issue a prospectus,’ says Vice-Chancellor Kindersley in New 
Brunswick Central Ry, Co. v. Muggeridge (1 Dr. & Sm. 381), ‘ holding 
out to the public the great advantages which will accrue to 
persons who will take shares on the faith of the representations 
therein contained, are bound to state everything with strict and 
scrupulous accuracy, and not only to abstain from stating as fact 
that which is not so, but to omit no one fact within their know- 
ledge the existence of which might in any degree affect the nature 
or extent or quality of the privileges and advantages which the 
prospectus holds out as inducements to take shares. The wherrima 
fides required of promoters is here, in this ‘golden legacy, as Sir 
W. Page Wood called it, stated as widely as the Committee could 
wish, but it amounts no doubt to little more than a counsel of per- 
fection, that is, it is one of those duties known to our law as duties 
of imperfect obligation. Those who issue a prospectus ought no 
doubt to aim at satisfying such a high standard of good faith; but 
if they do not, what then? Is the person who has taken shares 
on the faith of the prospectus entitled, when he finds a material 
fact has been omitted, to repudiate his shares? By no means. To 
entitle him to do so there must be a material misrepresentation— 
as James L.J. put it in Gover’s case (1 Ch. D. 189), a false statement 
or an omission amounting in effect to a false statement. The 
Committee have been sorely tempted—happily they have not suc- 
cumbed to the temptation—to propose to make the validity of 
a contract to take shares depend, not only on the absence of mis- 
representation, but on the disclosure of every material contract 
and circumstance in the prospectus. This would have been 
disastrous, for every discontented shareholder could have ferreted 
out some undisclosed fact and said it would have influenced his 
mind had he known it. The Committee have contented them- 
selves with recommending that certain specific matters should be 
disclosed in the prospectus. We turn to the Draft Bill, and we 
tind what these specific matters are (s.14). They number more than 
half the letters of the alphabet, the contents of the memorandum 
of association, the number of shares, the names and addresses of 
directors, the minimum subscription for going to allotment (of 
which more anon), the number of shares and debentures issued 
as fully paid to any promoter and the consideration for which it is 
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to be paid, the amount reserved for working capital, and the dates, 
parties, and short purport of every material contract, cum mudtis 
a/iis, But the subsection which is intended to hit promoters hardest 
is (f). ‘Every prospectus of a company must state (f) the names 
and addresses of the vendors of any property purchased or acquired, 
which is to be paid for wholly or partly out of the proceeds of the 
issue offered for subscription by the prospectus, or the purchase 
or acquisition of which has not been completed at the date of 
publication of the prospectus; and where there is more than one 
vendor, or the company is a sub-purchaser, the amount payable in 
cash shares or debentures to each vendor.’ Then s. 14 (2) goes on 
to define a vendor. 


‘For the purposes of this section every person shall be deemed to 
be a vendor who has entered into any contract, absolute or con- 
ditional, for the sale or purchase or for any option of purchase 
of any property to be acquired by the company in any case 
where— 

(a2) the purchase-money is not fully paid at the date of publica- 
tion of the prospectus ; or 

(4) the purchase-money is to be paid or satisfied wholly or in part 
out of the proceeds of the issue offered for subscription by the 
prospectus ; or 

(c) the contract depends for its fulfilment on such issue.’ 


The design of this section is, of course, to put a stop to what is 
undoubtedly one of the worst evils of promotion, the overloading 
of the price to be paid by the company. It is what the Committee 
call ‘ stripping the mask off the nominal vendor.’ 

These sections are well meant and admirably drafted, but the 
policy of them is very questionable. They overload the prospectus 
—the size of which is limited to three ordinary pages—with an 
immense amount of matter really irrelevant, but which the directors 
will be afraid to leave out. They compel a vendor to do what no 
ordinary vendor is obliged by law to do—disclose the price at 
which he bought, and so prejudice in the eyes of the public 
a property which he may have bought at a bargain. They put 
upon the shareholders or intending shareholders that which is 
properly the business of the directors, namely, to determine the real 
value of the thing which the company is buying and the price it 
ought to pay—a matter for which the public are wholly incom- 
petent; but above all they constitute a very serious danger to 
directors, a very alarming scarecrow. 

Under the Directors’ Liability Act, 1890, if a statement of fact in 
& prospectus is untrue, the director has the onus cast upon him of 
showing that he had reasonable grounds for believing it to be true, 
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and did in fact believe it true. Failing his doing so, he is liable to 
an action for deceit. By the Draft Bill he will be liable if he merely 
fails to disclose one of a number of multifarious and complicated 
transactions. Section 14 goes on :— 

‘In the event of non-compliance with any of the requirements of 
this section with respect to a prospectus, any person aggrieved shall 
be entitled to compensation from any director or promoter of the 
company who is a party to the issue of the prospectus, unless that 
director or promoter proves that— 

(a) as regards any matter not disclosed he was not cognizant 
thereof, and could not with reasonable diligence have discovered 
it; or 

(4) the non-compliance arose from any honest mistake of fact on 
his part.’ 


The remedy is not rescission, but damages against the directors, 
and damages at the suit, it may be, of every shareholder in the 
company. Under the Directors’ Liability Act the directors have 
been chastised with whips, here they are to be chastised with 
scorpions. 

And for whom are these penal provisions against directors to be 
passed? Who are these much talked of, much paraded victims 
of fraudulent prospectuses? It is a remarkable phenomenon—loud 
and angry as is often the railing accusation brought against 
directors by disappointed shareholders—how rare are actions of 
deceit against directors. They were few before the Directors’ 
Liability Act, they have been fewer still since, notwithstanding 
the increased stringency of the law, and the reason is that there 
are in fact very few bona fide victims of so-called fraudulent pros- 
pectuses. Investors seldom go by the statements in a prospectus 
at all, entering methodically, that is to say, into the business details 
of the enterprise. They know that the prospectus is only as Lord 
Chelmsford called it, ‘a flourishing description of prospective 
advantages,’ and as such they take it. When they are asked to 
put their finger on any particular paragraph and say, ‘ It was that 
which induced me to take the shares, they generally fail; if they 
specify one it is usually under stress of legal advice. Some 
recipients of a prospectus may rely on the names of the directors, 
others on the recommendation of a friend or a broker; what the 
many go by is that hope which springs eternal, and which before 
and since Pope’s and Campbell’s time has told many a flattering tale. 
They put their money on an attractive speculation—to win a pre- 
mium, not as an investment—just as they would take a ticket in a 
lottery or put down a five franc at roulette. To say this is not to 
extenuate misstatements by directors, but only to point the truth 
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that the supposed victims of directors’ villainy are in fact victims 
of their own carelessness or cupidity, and as such are not entitled 
to have the law wrested for their behoof, or the sword of justice 
specially sharpened for their redress. On this point: Given dis- 
closure, will it be used? Mr. Harold Brown, in his excellent 
Memorandum, remarks that in all his experience he has only had 
fifteen persons to inspect contracts offered for inspection, and five of 
these wanted inspection for ulterior purposes. ‘ How,’ he pertinently 
asks,‘ can any perusal of contracts or reports enable a parson, a widow, 
or a spinster, to form an opinion worth anything as to investing in 
a bank, brewery, trust, mine, or other enterprise?’ ‘The prospectus 
of a company of any importance,’ he adds, ‘cannot in my judgment 
ever be much more than a general outline of the circumstances 
connected with the formation of the company. It ought to be 
a fair and bona fide statement in the judgment of the directors of 
the main facts and general prospects of the company, and ought 
not to mislead either by statement or concealment, but to make 
directors responsible for anything except fraudulent misstatement 
or concealment would, in my opinion, be a grave mistake. Such a 
provision would not deter the fraudulent. but would prevent the best 
men from becoming directors, and would prevent the owners of the 
best commercial businesses from converting them into joint-stock 
companies. This deliberate opinion derives great weight from 
Mr. Harold Brown’s large practical experience. 

The best security—the only security—for sound management 
and success in company enterprise is that trustworthy men—men 
of ability, integrity, and position—shall be on the board. If they 
are, the interests of the company will be safeguarded. If they are 
not, if the directors are men who will betray the interests of the 
company—commit it to improvident contracts and play into the 
promoters’ hands—all other safeguards are of little avail. 

It is the same with the question of the subscription of capital. 
There is no doubt that going to allotment on an insufficient sub- 
scription has frequently brought a company to ruin. Several 
instances were quoted in the last winding-up Return. In these 
eases the money ought no doubt to have been returned to the 
shareholders. But it is one thing to say this and another to fix, as 
the Draft Bill does, an amount of subscription which shall fetter the 
directors’ discretion. The amount required is pre-eminently a matter 
for the directors’ discretion, and as a safeguard the statutory con- 
ditions are likely—almost certain indeed—to prove illusory. The 
professional promoter will find no difficulty in complying with 
them. It is to be remembered that if directors proceed to allotment 
on a manifestly inadequate subscription, that is a misfeasance for 
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which they may be held liable in damages by the company or by 
the liquidator in the winding-up. 

One of the proposed amendments to which the Committee say 
they attach importance is making the first statutory meeting of 
the company a reality. The more eager reforming spirits among 
the Committee were for postponing the completion of all contracts 
by the company with promoters and vendors till adopted by the 
shareholders at the statutory meeting, but wiser counsels prevailed. 
The Committee saw that a hostile or discontented section of share- 
holders might in such a case wreck the enterprise altogether, or at 
any rate put an unjustifiable pressure upon vendors ; and why, say 
the Committee, should we hamper and embarrass the completion 
of honest contracts in the majority of cases, in order to prevent 
a problematical wrong in the small minority? True to this 
principle of not jeopardizing the prosperity of joint-stock enterprise 
in order to punish a small knot of unscrupulous company-mongers, 
the Committee have contented themselves with putting the statutory 
meeting three months earlier, that is, within a month of the com- 
pany’s registration, and furnishing each of the shareholders seven 
days before with a copy of the report guaranteed by the directors 
and auditors. With this in their hands the shareholders will be in 
a condition to review their position and prospects, to claim rescission 
of contracts with vendors or promoters, if necessary, or resolve, 
should the outlook be desperate, to wind up. Whether shareholders 
use this opportunity or not remains to be seen, but if they neglect 
it they will only have themselves to thank if things go wrong. 

One very common and unfortunate incident in winding up is the 
discomfiture of unsecured creditors. ‘The object of the winding-up 
provisions of the Companies Act, 1862,’ as Lindley L.J. said in 
In re Oak Pitts Colliery Co, (21 Ch. D, 329), ‘is to put all unsecured 
creditors upon an equality and to pay them pari poseu, and with 
this object the machinery of the Court is set in motion. This is 
the signal for the debenture-holders, who at once swoop down and 
claim every farthing of the assets, after-acquired property, book 
debts, and uncalled capital, and the liquidator’s duty resolves itself 
into calling up the uncalled capital and handing it over to the deben- 
ture-holders or their receiver. It is the same with any claims the 
company may have against its directors for misfeasance or moneys 
misapplied. Such claims are an asset covered by the debenture- 
holders’ charge, and if the liquidator takes expensive proceedings 
to assert such claims the fruits still belong to the debenture-holders. 
This is a genuine grievance for unsecured creditors, and there are 
two modes of remedying it. One is to limit a company’s borrowing 
power, and the other to give full notice to creditors of all mort- 
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gages and charges by the company. There is a good deal to be 
said for a borrowing limit—especially for prohibiting a company 
from charging its uncalled capital—as Vaughan Williams J. has 
pointed out in his Addendum, because in conceding the privilege 
of limited liability the legislature seems to have made it the price 
of the privilege that this minimum shall be available for the 
payment of unsecured creditors. But the Committee have, after 
due consideration, wisely negatived the proposal to limit a com- 
pany’s borrowing power, and prefer to rely on an efficient system 
of registration of mortgages and charges. For this purpose they 
recommend that a public register of mortgages be kept at the 
Joint Stock Registry, and that ‘all charges on uncalled or unpaid- 
up capital, and all floating charges and all securities for any series 
of mortgage debentures, and all mortgages on chattels which would 
require registration under the Bills of Sale Acts if made by an 
individual trader’ should be registered. and that any unregistered 
mortgage or charge requiring registration be invalid as against 
liquidators and creditors; but they do not recommend a general 
register of all mortgages and charges made by a company. This 
partial system of registration is not satisfactory: it must prove mis- 
leading, and it is obvious that the Committee were only driven to it, 
because there are liens, charges, and equitable mortgages of daily oc- 
currence in a company’s business, such as borrowing from bankers 
on deposit, which it would be extremely inconvenient to register at 
Somerset House. But why is Somerset House to be preferred to the 
company’s own office? Section 43 of the Companies Act, 1867—the 
registration of mortgages section—has, say the Committee, become 
almost a dead letter—the Committee hint because creditors do not 
like to avail themselves of their right of inspection at the company’s 
office if they desire to retain business connexions with the company. 
But surely this is false delicacy. Ifa man is going to trust a company 
to a large amount, elementary business caution would lead him to 
say, ‘Let me see to what extent the company’s property is charged. 
Show me your register of mortgages. A refusal would of course 
put him off. This is what a person lending to a company does as 
a matter of course, and why not an intending creditor, if he wishes to 
be safe? There is no evidence that creditors who do so inquire ever 
experience any opposition on the part of the company. Avoiding 
a charge for non-registration is a strong proceeding, but the owner 
of the charge can see to registration as easily at the company’s 
office as he can at Somerset House; in the former case, moreover, 
he would have an action for negligence against the directors— 
a liability which could well be relied on to secure efficient regis- 
tration. The real explanation of s. 43 being a dead letter is not 
Bb2 
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delicacy, but the supineness or sanguineness of trade creditors. 
Business men will not take the trouble to investigate the solvency 
of a company they are trusting when the matter is an ordinary 
trade contract It is not worth their while to do so. They presume 
solvency while the company is a going concern, and they will con- 
tinue to do so whether the register of charges is at the company’s 
own office or at Somerset House. 

The Committee have not gone further and recommended that the 
balance-sheet as well as the charges of a trading company should 
be filed at the Registry of Joint Stock Companies. They accept 
the principle that the true financial position of the company should 
be honestly disclosed to shareholders not less than once a year. but 
only to shareholders—not for public use. Indeed it is difficult to 
see what business the outside public has with the business details of 
a trading company, any more than of a private partnership. Bank- 
ing companies and insurance companies are in a different position. 
Rightly viewed, they are trustees or quasi-trustees of large funds 
deposited with them by the public, and the legislature may very well 
insist on their filing a public balance-sheet ; but to require the same 
of all trading companies would be an unwarrantable interference 
with the right of free trading. Neither would it do the public any 
good, because publication of a balance-sheet, without publication of 
the details of the chief items of which it is composed, would be of no 
value, while publication of detailed information would seriously 
prejudice the company with its rivals in trade. The private balance- 
sheet recommended by the Committee is a novelty, and likely to 
prove useful both to shareholders and to auditors. The provisions as 
to auditing accounts in s. 33 of the Draft Bill have been carefully 
considered by the eminent accountants on the Committee, and 
ought to prove satisfactory. The duty of an auditor as there 
defined tallies almost exaetly with the definition lately laid down 
independently by the Court of Appeal in Ja re London & General 
Bank, '95, 2 Ch. 166 (C. A.). 

‘An auditor,’ says Lindley L.J. in the case referred to, ‘does not 
discharge his duty in merely examining the books. It is his duty 
to make such inquiries as will satisfy him that the books disclose 
the true position of the company.’ By the Draft Bill the auditors 
‘shall examine the balance-sheet and other accounts presented to 
the members of the company, and shall report to the members of 
the company that «0 far as the audilors are in a position to form an 
opinion the balanee-sheet and accounts have been drawn up in 
accordance with the provisions of this Act, and, when taken together 
with any explanations attached thereto, present a correct view of 
the state of the company’s affairs.’ 
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The words in italics touch the weak spot; for auditors, unless 
they are to value the assets, are entirely dependent on what infor- 
mation the directors think fit to give them. An auditor finds 
a loan, for instance, in a bank’s books. The directors tell bim it is 
made against a deposit of securities, and a bundle of title-deeds is 
shown him. How is he to form an estimate of the value of the 
security, and consequently of the company’s true position? Yet if 
he does not what is the audit worth ? 

One recommendation of the Committee is certainly startling — 
the repeal of s. 25 of the Companies Act, 1867. This section 
has proved most salutary. It has secured that the company’s 
capital shall not be a mere sham contributed in any commodity 
with no certain criterion of value. It has been the one safeguard 
which has baffled the ingenuity of the fraudulent promoter. How 
will the promoter rejoice, how will the uncircumcised’ triumph at 
its repeal? It is said to lead to hardship—that persons have some- 
times to pay twice over for their shares owing to a mere inad- 
vertence in not registering the contract; but the alleged hardship 
has been reduced to a minimum. If there has been no registration 
in time, owing to a mere mistake of fact or law, the Court can and 
always does grant relief where the company is going and solvent, 
and even where it is in winding up Vaughan Williams J. has, in 
a recent case, allowed rectification of the register by cancelling the 
shares and reissuing them on the terms of the applicants’ providing 
for debts and liabilities incurred between the registration of the 
contract and the date of the notice of motion to rectify. 

In proposing to sanction the payment of commission or brokerage 
the Committee have made a concession to a commercial practice 
which has been recently recognized as legitimate by the Court of 
Appeal. Ifa company may pay out of its funds for printing and 
advertising its prospectus to induce people to take up its shares, there 
seems no reason why it should not also pay brokerage for placing 
its shares, provided the shareholders are told of what is being done. 
But the commission must be reasonable—all depends on that— 
otherwise the more desperate the company’s undertaking the 
larger and the more ruinous must be the commission paid to under- 
write the capital. There are many minor reforms which the 
Committee advocate—as to directors’ qualification, summoning 
extraordinary general meetings, consolidating the provisions as to 
reduction of capital, facilitating applications to the Court in volun- 
tary winding up, the revision of Table A, not allowing guarantee 
companies to have a share capital except under defined conditions, 
winding-up companies whose certificate of incorporation has been 
obtained by fraud: on these there will be litle or no controversy. 
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But we must not expect the millennium. Some amount of fraud, 
some amount of wreckage, we must always have. All that can be 
done is to reduce it toa minimum. The Report of the Committee 
contains valuable suggestions to this end: whether they will be 
found feasible by the legislature remains to be seen: but whether 
they are or not we rise reassured from the perusal of this Report. 
The harvest of joint-stock enterprise is abundant, the birds of prey 
are not numerous, and the old scarecrow touched up a little will 
do very well. 
Epwarp MANson, 





THE LAND TRANSFER ACT, 1875'. 


T is with some diffidence that I publish this article, for while 
I ain one of the few conveyancers who strongly approve of 
registration of title, I differ from most of the advocates of registra- 
tion, inasmuch as I think that it would be unsafe to render regis- 
tration under the Land Transfer Act, 1875, compulsory. Lown some 
land which I wish to sell in lots for building ; I went carefully into 
the question whether it was advisable to register, and I came to 
the conclusion that the expense of registration would be absolutely 
wasted, and that I should not be able to deal with my land for 
building purposes after registration as easily as I can at present. 

While I believe that compulsory registration would be beneficial, 
it is not my intention to discuss its merits in this article. I shall 
confine myself to stating some objections to the Land Transfer Act, 
1875, and to suggesting some amendments to it. If the Act is made 
compulsory in its present form, an agitation will I fear be made, as 
soon as its effects are perceived, not only for the repeal of the Act, 
but against registration in any form. What a storm would arise 
if Nonconformists found that it was difficult, if not practically im- 
possible, for them to buy a site for a chapel in a district where 
registration was compulsory ; or, to put a case which may possibly 
happen without compulsion, if a man who had never heard of 
registration suddenly discovered that his land was fraudulently 
charged with a sum of money by way of mortgage! 

The Land Transfer Act, 1875, deals not only with the mechanism 
by which registered land is to be transferred, which is a mere 
question of procedure, but it also makes many changes in sub- 
stantive law, as affecting registered land only. Probably these 
changes were made under the belief, which 1 consider erroneous, 
that they were essential to registration. I am of opinion, and 
I shall endeavour to show, that most of these changes in the sub- 
stantive law are mischievous, either because they give facilities to 
fraud or because they hamper the ordinary dealings with land : 

' I shall refer to the Report of the Committee on Land Titles and Transfer, 1878, 
as L. Tr, 1878, to the Report of the Committee on Land Titles and Transfer, i879, 
as L. Tr. 1879, and to the Report of the Committee on the Land Transfer Bul, 


1895, as L. Tr. 1895. The numbers following the year are those of the questions 
réferred to, 
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I may add that if they are beneficial they ought to be extended to 
all land whether registered or not. 

The sixty-fourth paragraph of the Report of the Land Transfer 
Commission, 1870, states that— 

‘The problem is not to find a perfect system of land transfer, 
recording with mathematical accuracy the nature and extent of 
the land, and every interest in it, so that the record shall absolutely 
dispense with the necessity of ordinary examination and inquiries, 
but to find a system, which not impairing the present security of 
owners or purchasers, and not exonerating the purchaser from the 
easy and obvious task of looking at the outward and visible state 
of the property, and making inquiry of persons in outward and 
visible possession of it, shall enable the legal ownership to be 
readily passed from hand to hand, and dispense with the necessity 
of inquiring after invisible equities. and interests whose only 
evidence is contained in private documents.’ 

The Land Transfer Act, 1875, offends against the canons laid down 
in this report inasmuch as it impairs the existing security of owners, 
and it endeavours to exonerate a purchaser from looking at the 
property and making inquiry of persons in outward and visible 
possession of it. 

The safeguards against fraud on a sale or mortgage of unregistered 
land are the following :— 

(1) The purchaser must see that possession goes with the title 
[i.e. is consistent with the title shown by the vendor]. 

(2) The purchaser must see that the deeds are in the proper 
custody. 

(3) He has the right to have the conveyance executed in the 
presence of any persons whom he chooses. 

None of these safeguards exist in the case of a transfer of registered 
land. 

The first of these safeguards requires a somewhat lengthy ex- 
planation. 

Where 4 agrees with B to purchase property from him, 4 has to 
ascertain that the property belongs to B, as, if it does not, A will 
take nothing by a conveyance from B. If the thing purchased be 
incorporeal, this is the only matter to which 4 need attend; but, if 
it be corporeal, 4 must also ascertain that B will be able to put 
him into possession on completion. It follows that if B is not in 
possession 4 must inquire from the person in possession whether 
he will give possession to 4 on completion, and if he declines to do 
so A must decline to complete. 

These rules apply, with some exceptions that I shall not discuss, 
to purchases of corporeal property of every nature, both real and 
personal It may be objected that where a purchase is made in 
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a shop no purchaser ever inquires whether the things sold belong 
to the shopkeeper. The answer appears to be that in most cases 
the purchaser trusts to the honour of the shopkeeper. Cases how- 
ever have occurred where the purchaser of corporeal personal 
property from the person in possession has been defrauded owing 
to his not having taken the precaution of ascertaining that it be- 
longed to the vendor. (See He/iy v. Matthews, '94, 2 Q.B. 262, 
reversed in D. P., ’95, A. C. 471.) On the other hand, a purchaser 
from the owner of goods which he has bailed, and of which he 
is consequently out of possession, takes subject to the rights of 
the bailee. 

The process of ascertaining that the vendor of land is the owner 
of it is called the investigation of title; it is both laborious and 
expensive. The result of the investigation even in a complicated 
case may be reduced to the form following: ‘ B can convey with the 
concurrence of C, J), and £, but J and £ are entitled to ascertained 
parts of the purchase money.’ 

Although in practice the investigation of title is made on the 
occasion of a purchase or mortgage by the advisers of the intending 
purchaser or mortgagee, this is not necessary. The investigation 
may be made at any time and by any person, and if the result is 
written in a book kept in a public office, and if it is provided that 
no instrument, or that no instrument with certain exceptions, shall 
pass any estate, or perhaps pass the legal estate in the land, till 
its effect is entered in the book, we have registration of title. 

The possession of land is constantly changing. No entry in 
a book can show who is in the possession of the land: this is a fact 
that can only be ascertained by inquiry on the land itself. Accord- 
ing to the ordinary law a purchaser takes subject to the rights of 
the person in possession, whether such rights be legal or equitable, 
and whether he inquires what they are or neglects to make such 
inquiry. 

It may be objected that it is not the practice of conveyancers to 
direct inquiries to be made as to possession. Several answers may 
be made to this objection. 

First. In the great bulk of cases the purchaser trusts to the 
honour of the vendor. It may be observed that when the trans- 
action is a sale as distinguished from a mortgage there is not a very 
serious risk in trusting the vendor, as, if he makes a fraudulent con- 
veyance of land of which he is out of possession, the fraud will 
generally be discovered as soon as the purchaser endeavours to 
enter, i.e. immediately on completion, and in many cases the 
purchaser will be entitled to compensation under the vendor's 
covenant for quiet enjoyment. 
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Second/y. In most cases the inquiry is in effect made by the 
purehaser before he consults his.lawyer, and that though he is 
hardly conscious of making it. A prudent purchaser either goes 
himself or sends an agent to inspect the lands before he enters into 
a contract for purchase or to advance money on mortgage. In the 
course of inspection he necessarily ascertains who is in possession 
and whether the person in possession is a tenant of the vendor. 
I can only say that I have known cases where attempts made, 
either by fraud or mistake (which I know not), to sell land not 
belonging to the vendor, and to sell in breach of trust were defeated 
hy inquiries being made on the land. 

Thirdly. In the country it is, generally speaking, a matter of 
notoriety who is the person to whom the tenant in possession pays 
his rent ; in other words, who is the freeholder in possession. This 
is not always the case in London, and accordingly in purchases in 
London inquiry is often made from the tenant in possession. It 
should also be noticed that where, as is common in London, there 
is a succession of leases, it is not necessary for the purchaser of the 
freehold reversion to inquire whether the immediate lessee of the 
vendor is in possession of all the property comprised in the lease, 
as, if he loses possession, the Statutes of Limitations will not cause 
time to begin to run against the reversioner till the expiration of 
the lease. I may perhaps add that a careful vendor causes the land 
of which he is in possession or the rents of which he is in receipt 
to be compared with the land to which he can show title before 
he offers it for sale (Hunter, L. Tr. 1895, 1261). 

The two rules that I have laid down may be stated in the con- 
verse manner, ‘The person in possession is prima facie the owner, 
and the only use of investigating the title is to show the nature of 
his estate.’ 

The Land Transfer Act, 1875, ignores the distinction between 
corporeal and incorporeal property, as it provides that a registered 
transfer for value shall confer on the transferee an estate in fee 
simple subject only to certain rights, which do not comprise the 
rights of the person in possession as such. It appears to me that 
this provision of the Act is faulty; it makes a vast and very 
mischievous change in the law. 

I doubt very much whether the provision in question will really 
obviate the necessity of a purchaser making inquiries from the 
person in possession what his rights are. For probably the Act 
will not protect a purchaser against equities, and possibly against 
legal rights created otherwise than by registered disposition (see 
the Act, s. 49), that he ought to have ascertained by inquiry from 
the person in possession. 
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It should also be pointed out that a person who takes a registered 
transfer without making inquiry from the possessor does not 
necessarily acquire possession ; he may have to bring an action to 
acquire possession, and it is possible that the possessor may have 
a perfectly good equitable defence. The practical result is that no 
prudent purchaser of registered land will neglect to make inquiry 
from the person in possession. 

If I am right in thinking that a prudent purchaser of registered 
land will always make inquiries from the person in possession of 
the land, and that such inquiries afford a great safeguard against 
fraud', the provisions of the Land Transfer Act, 1875, conferring 
a good title on a careless purchaser who neglects to make these 
inquiries, ought to be repealed; I may repeat that they offend 
against the canons laid down in the report above referred to. 

Most landowners have no knowledge what their title is ; all that 
they know is that they and persons through whom they claim have 
or have had possession: it would, I think, be considered to be 
a monstrous hardship for a man in possession of land to lose it 
merely because some person made an entry in a book behind his 
back, a possible result of the Land Transfer Act, 1875, while if the 
ordinary law as to unregistered land is retained as to registered 
land, this could not occur. 

The owner of the first estate of freehold has the right to the 
custody of the title-deeds; if he is unable to produce them on a sale 
or mortgage the purchaser is put on his inquiry whether they have 
been deposited as a security, and is liable. if he neglects to make 
such inquiries, to be postponed to an equitable mortgage. There is 
however another reason for requiring them to be produced, that is, 
to avoid the risk of personation ; if 4 be the person who ought to 
have the deeds and the vendor cannot produce them or account for 
them, it affords some presumption that the vendor is not 4. 

Although the Land Transfer Act, 1875, directs the registrar to 
deliver a land certificate to a registered proprietor, and provides 
(s. 81) that the deposit of the land certificate shall for the purpose 
of creating a lien on the land be deemed equivalent to the deposit 
of the title-deeds, there is no provision requiring the production of 
the land certificate on a transfer or on the creation of a charge. 
There is nothing inconsistent with registration in requiring the 
production of the land certificate on these occasions, in the same 
manner as, according to the custom of the Stock Exchange, before the 
buyer of shares pays his money he is entitled to have delivered to 
him not only a transfer, but also the share certificate showing 

' Holt, L. Tr. 1878, 947, 931; Farrer, L. Tr. 1879, 1199. See also 38 Solicitors’ 
Journal, 5. 
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that the person who executed the transfer was the owner of the 
shares. ° 

On a sale of unregistered land the purchaser is entitled to have 
the execution of the conveyance attested by some person appointed 
by him. This is avery valuable provision against personation; there 
ean be no reason why it should not be extended to transfers and 
charges under the Land Transfer Act, 1875. 

Forgery of conveyances on sale is uncommon, as it would be 
detected as soon as the purchaser attempted to enter; forgery of 
mortgages is not uncommon, but I never heard of a case in which 
the attempted fraud would have been successful if the mortgagee had 
insisted on the mortgage deed being executed in the presence of 
& person named by him who knew the mortgagee. This is only 
a branch of the wider proposition that no forgery can be successful 
if a personal communication is made before completion to the person 
whose execution of an instrument is necessary. This affords a 
reason that I have not mentioned why the purchaser should make 
inquiries on the land, as the fact of his having made the inquiries, 
even where tenants are in possession, is likely to come to the ears 
of the owner, who will thus be warned that a conveyance or 
mortgage of his land is in contemplation. 

It is very difficult to see the reason of the provisions in the Land 
Transfer Act. 1875. preventing any title to registered land being 
acquired by the operation of the Statutes of Limitation. It is 
a mistake to think that the acquisition of title by those statutes 
is incompatible with registration of title. If 4 be the registered 
owner of land to which B has acquired a title under the statute, 
an intending purchaser from 4 will learn on inquiry on the land 
that 4 is not in possession, while an intending purchaser from & 
will find that AB is not registered. No one can be defrauded, 
neither purchaser will complete, and the only inconvenience that 
will result is one that is necessary to registration. viz. that B, the 
true owner, will be unable to complete till he has had the register 
rectified. There is very high authority as to the beneficial effects 
of these statutes (J. S. Mill, Polit. Econ. bk. 2, cap. 2, s. 2; White 
v. Parnther, Knapp, 227; Dundee Harbour Trustees v. Dougall, 1 Macq. 
H. L. 321; Da/tou v. Angus,6 App. Ca. at p. 818; Thomaon v. Eastwood, 
2 App. Ca. at p. 245). and so far as I am aware there is no authority 
egainst them; I cannot therefore help thinking that the repeal of 
the statutes so far as relates to registered land is improper, not 
only as making a wholly unnecessary distinction in the law as 
affecting land of ditferent classes. but as being mischievous in itself— 
how mischievous cannot be seen till we discuss the questions that 
arise as to boundaries. 
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The ordinary conveyancing description of land is, generally 
speaking, conclusive both as to boundaries and extent. The 
word ‘conclusive’ in this place means ‘conclusive as to what the 
vendor is expressed to convey’; it implies no statement as to 
his title. Let us consider an example. ‘All that messuage with 
the several pieces or parcels known as Brosley Farm, situate in 
the parish of Wimbledon in the county of Surrey, containing in the 
whole 143 a. 2 r. 13 p. or thereabouts, all which premises are now in 
the occupation of John Doe and are bounded on the west by the 
high-road leading from Wimbledon aforesaid to Kingston, on the 
north by land belonging to Thomas Jones, Esq., on the east and 
south by land belonging to the Earl of Kew, and are more par- 
ticularly described in the schedule hereto and with the abuttals 
thereof are delineated on the map drawn on these presents, and are 
therein distinguished by a pink colour.’ The schedule will contain 
a list of the closes comprised in the farm, with the name, acreage, 
and state of cultivation of each, and a reference by numbers to the 
map. 

A person who wishes to ascertain what is meant by Brosley 
Farm can ascertain it by inquiry on the spot, as the description 
‘Brosley Farm in the parish of Wimbledon in the county of Surrey ’ 
is conclusive both as to boundaries and extent. It must however 
be remembered that ‘Brosley Farm’ may not mean the same thing 
now as it did a few years ago, or as it will a few years hence; there- 
fore we add the rest of the description. The statement as to 
acreage is not intended to be conclusive; it is only inserted for the 
purpose of showing that the Brosley Farm that we mean is Brosley 
Farm which contains about that quantity of land. The statement 
of occupancy is of importance for two reasons: firs/, because it can 
always be shown within a limited time what land a person was 
in occupation of ; and second/y, because in many parts of the country 
a farm is hardly known by its name, it is generally known by the 
name of the occupier. The statement of the abuttals is of im- 
portance as showing that the vendor did not intend to retain 
a small slip of land next the property of the adjoining owners, as 
is common on the sale of land for building, and also helps to explain 
what is meant by Brosley Farm. Similar remarks apply to the list 
of closes and the map. 

It will be remarked that there are several descriptions, all intended 
to show what is meant by Brosley Farm. Each of them, except the 
map (and possibly the occupancy), is conclusive as to what is meant. 
Now why is the map standing alone not conclusive? The reason is 
that it is quite impossible, on whatever scale the map is drawn, to 
delineate the land with absolute accuracy. The boundary between 
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two properties is not a finite space ; it is Euclid’s line,‘ length with- 
out breadth,’ and it is impossible to denote its position with absolute 
accuracy on a map. But a map added to the other parts of the 
description conduces much to clearness. 

The Land Transfer Act, 1875, provides (s. 83 (5)) that ‘ Regis- 
tered land shall be described in such manner as the registrar thinks 
best calculated to secure accuracy, but such description shall not be 
conclusive as to the boundaries or extent of the registered land.’ 

It appears to me that it is impossible for the registrar, who has 
never seen the land, to be able to describe it with the same accuracy 
as the persons interested. But setting this objection aside, there 
is the further objection that it places the registrar in the position 
of a judge without appeal. 

The present registrar is a man of vast experience, and yet in the 
* Examples of Registration, Xc.,’ published by authority the deseription 
of registered land is, ‘All the land shown and edged with red on 
the accompanying map. 

I am informed that although the registrar does not absolutely 
decline to allow a house in a street to be denoted by its number, he 
raises objections to this being done. 

It is ditticult to see what is the objection to employing the 
ordinary conveyancer'’s description. We have the high authority 
of the present registrar for saying that the employment of such 
a description is not incompatible with registration, for, in his 
‘ Suggestions for Compulsory Registration’ printed in the Appendix 
to the Report of the Committee on Land Titles, &e., 1878, at p. 188, 
he says ‘that the parcels may be taken from the last conveyance, 
or described in any other manner the parties please, and with or 
without a map attached. There is a general consensus of authority 
that a map alone, valuable as it is as a subsidiary description, is 
insufficient. (See Dart, Vendors and Purchasers, 6th ed. p. 601. 
Joshua Williams, L. Tr. 1878, 415: ‘A map is a good servant but 
a bad master.’ Ib. 436: ‘ There are more mistakes made in maps 
than in verbal descriptions. ...The boundaries as they appear in 
maps are not the actual boundaries of the land ; if there is a hedge 
and ditch the boundary of the land is not the hedge ; that boundary 
is never put on the map by surveyors; they survey up to the 
hedge ; the consequence is that the map of the country does not 
accurately represent the interests of the different proprietors.’ 
Ib. 546: * A map is a very useful thing to elucidate the description 
of the parcels.” See to the same effect the late Judge W. Barber, 
L. Tr. 1879, 888. Lord Cairns, L. Tr. 1879, 2957: ‘I should be sorry 
to say that I thought you could have transfers merely by reference 
to a map however accurate, getting rid of all other kinds of descrip- 
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tion ; no doubt a map as ancillary toa transfer would be exceedingly 
valuable.’ See also Wolstenholme, L. Tr. 1895, 700 et seq., 877 et 
seq.) 

Let us however look at the question whether it is safe to convey 
by map alone, apart from authority. It is common for a person 
selling land for building to reserve a little strip of land about one 
yard wide, round the edge of part of the property sold, for the 
purpose of preventing roads from being made-without the consent 
of the vendor. I have even heard that an action was recently 
brought as to the ownership of a strip of land only two inches 
wide. It is absolutely impossible to describe strips of land of the 
nature above mentioned, especially where, as often happens, the 
boundary of the strip is on one side irregular, by reference to a map 
only ; for on a map of the =~ scale one yard is represented by 
0144 inches. 

The provisions in the Land Transfer Act, 1875. that the registered 
description is not to be conclusive as to extent or boundaries, are 
perhaps necessary if the register is a register of owners as dis- 
tinguished from a register of title ; as it would manifestly be unfair 
to allow a man to be registered as owner of land with definite 
boundaries without inquiring from his neighbours whether the 
boundaries were correct. This difficulty was attempted to be avoided 
in Lord Westbury’s Act by having the boundaries surveyed. a most 
expensive process. If however we register title only. or, to use the 
phraseology of the Land Transfer Act, 1875, if we make the estate 
of the registered proprietor subject to the rights of the person in 
possession, no difficulty can occur as to boundaries. All that 
a register founded on this principle would say is that ‘ 4 has title 
to certain lands’; it would not say that he was owner, and unless 
the possession went with the title it would be clear that he was not 
the owner. I have known a case where part of a family estate was 
sold off, and by mistake the parcels which had been sold were 
inserted in several family deeds. No one was hurt, for these con- 
veyances could not atfect the purchaser who had taken possession. 

Under the existing system there is a zone of uncertainty all round 
the registered land. This possibly may not be a matter of great 
importance in the case of a large agricultural estate, but it is of the 
greatest importance in the case of a small slip of land bought for 
building purposes. If the zone of uncertainty is one yard wide 
and the land is 22 x 220 yards, ie. an acre, the title to 576 square 
yards, a very material part of the land, will be doubtful. The 
mathematician will observe that, in the case of lands of similar 
shape, the zone of uncertainty varies as the square root of the area. 

An example will show the extreme inconvenience of the pro- 
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visions in the Act as to boundaries. 4 purchases Brosley Farm, 
which is not registered and which is conveyed to him by the 
description given above, which it will be remembered contains 
a statement that the farm is bounded by the high-road leading from 
Wimbledon to Kingston; 4 sells it for building according to the 
common auctioneer’s description as ‘ having an excellent frontage to 
the high-road.’ Assuming that there are no defects in the title and 
that 4 is in possession he will have no difficulty in foreing the title 
on an unwilling purchaser. 

Now suppose that Brosley Farm was conveyed to 4 by registered 
assurance with absolute title. If 4 sells it under the same condition 
as in the case just discussed it will not be possible for him to force 
the title on an unwilling purchaser. He has contracted to sell land 
having a frontage to a road, while all that he can convey is land as 
to which the Act says the description is not to be conclusive as to 
boundaries ; in other words, it is impossible to say whether his land 
abuts on the road or not. Surely this is a monstrous hardship? 
Why should the vendor of registered land be in a worse position 
than the vendor of unregistered land ? 

The practical result is, that whenever a person is registered as 
proprietor, even with absolute title, under the Act of 1875, it will 
be necessary to keep all the deeds prior to registration for the 
purpose of showing toa purchaser what the parcels are. Sir R. Tor- 
rens says, L. Tr. 1878, 3148,‘ This is a very grave defect, and I hold 
that it renders the registration useless.’ Colonel Leach says, and 
it stands to reason he is right, ‘that if you give a man an inde- 
feasible title without specifying what it is a title to, you do nothing 
atall.’ Ib. 3093: ‘It was my intention to have put my land under 
Lord Cairns’ Act until I found out that it gave no title as regards 
boundaries.’ 

I feel convinced that if the Act of 1875 is made compulsory 
without repealing the provisions as to boundaries, a vast amount of 
confusion will be occasioned and that building land will be rendered 
unsaleable. It must be remembered that if registration becomes 
general no doubts as to boundaries can be cured by lapse of time, 
owing to the provisions of the Act already referred to, which prevent 
possession for any length of time from giving title as against 
a registered owner (L. Tr. 1895, Wolstenholme. 572). 

In connexion with the question of boundaries I may mention 
that there are many cases in which boundaries are slightly shifted 
or straightened by adjoining owners without any conveyance 
being executed. If the land is unregistered the person who takes 
the land gradually acquires title to it under the Statute of Limita- 
tions, while the person who gives it up will be unable to make 
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a fraudulent sale of it, as an intending purchaser will find that the 
vendor is not in possession; while if the land on each side of the 
original boundary is registered no title will ever be gained by the 
statute (see Wolstenholme, L. Tr. 1895, 537, 788). 

I proceed to the discussion of those changes in the law made by 
the Land Transfer Act, 1875, which hamper ordinary dealings with 
land. I do not profess to have discovered them all, for, as pointed 
out in 39 Solicitors’ Journal, 521, in order to do so it would be 
necessary to go through all the deeds contained in one of the 
larger collections of precedents with the assistance of an official of 
the Land Registry, and inquire whether the effect of each deed 
could be registered. 

The Land Transfer Act, 1875, provides (s. 83 (2)) that— 

‘No person shall be registered as proprietor of any undivided 
share in any land or charge, and a number of persons exceeding the 
prescribed number shall not be registered as proprietors of the same 
land or charge ; and if the number of persons showing title exceeds 
such prescribed number, such of them not exceeding the prescribed 
number as may be agreed upon, or as the registrar may in case of 
difference decide, shall be registered as proprietor.’ 

A landowner by his will gives his property to his children in 
equal shares. If the land is not registered each child can deal 
separately with his own share. If the land is registered he will 
not be able to deal with his share by registered disposition ; he will 
only be able to deal with it by an unregistered disposition, the 
effect of which will be that trustees will be unable to purchase it 
or to advance money on the security of it. Why should he be put 
under this disability? Surely it is possible to register a man as 
proprietor of an undivided share (see Wolstenholme, L. Tr. 1895, 
723 et seq.). Again, if the land is not registered the children, how- 
ever many they may be, can deal with the property jointly. If the 
land is registered, and the number of children exceeds the prescribed 
number, they cannot all be registered; the registrar is to decide in 
case of difference who is to be placed on the register, a jurisdiction 
of the utmost delicacy. Similar remarks apply to coparceners or 
heirs in gavelkind. What can be the difficulty in registering any 
number of persons as proprietors? It is a mere question of book- 
keeping (see Wolstenholme, L. Tr. 1895, 729). 

When Nonconformists purchase land for the site of a chapel 
they usually take the conveyance in the names of a large number 
of trustees. It is unnecessary to discuss their reasons for doing so, 
Where the number of trustees exceeds the prescribed number the 
effect of the section will be to prevent them from purchasing 
registered land, as it would be a breach of trust to take the con- 
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veyance in the names of some of the trustees only. It may be 
said that in the case of new trusts a provision authorizing a con- 
veyance to be taken in the names of some of the trustees only can 
be inserted. This is not the case where the conveyances, as is not 
uncommon, are made by reference to an enrolled deed ; and even if 
it could be done, it would cause expense, owing to the necessity of 
putting some one on the register on the death of the survivor of 
those trustees who were placed on the register. 

Some of the provisions of the Land Transfer Act, 1875, impede 
the ordinary dealings with land for mining or building purposes. 
For example, it is by no means clear that mines or minerals can be 
severed from the land after first registration (Wolstenholme, 
L. Tr. 1895, 633). 

On the sale of land for either of these purposes it is common to 
grant or reserve easements, and for the vendor or purchaser to enter 
into covenants which are intended to be performed by the owner 
for the time being of the land to which they relate. I will discuss 
easements and covenants separately. 

A right to easements may be acquired in two different manners, 
by prescription or by grant. Easements acquired by prescription 
are of a very simple nature, and generally the only question that 
arises is whether the easement exists, a question which can only 
be ascertained by inquiry from the present and former occupiers 
(Hunter, L. Tr. 1895, 1076). 

Easements created by express grant for mining or building 
purposes are often of a very complicated nature, so that it is 
necessary to inspect the deed of grant in order to ascertain what 
are the rights intended to be granted. It appears to me, though 
the question may be doubtful, that there is no power to register 
any easements created by express grant after first registration 
(Wolstenholme, L. Tr. 1895, 925 et seq.). But under the Land 
Transfer Act, 1875,s. 18,registered land is subject to the easements 
for the time being subsisting in reference thereto. The effect 
appears to be that where the servient tenement is sold a purchaser 
has to make the same inquiries as to the existence of easements 
that he has to make in the case of unregistered land, and that 
where the dominant tenement is sold it will be necessary for the 
vendor, who wishes to sell his land with the enhanced value arising 
from the easements created by express grant after first registration, 
to go behind the register and to produce the deed by which they 
were granted. 

Covenants of two different classes are entered into by the pur- 
chasers and vendors of land in building estates—negative covenants, 
e.g. not to allow beer to be suld on the land, and positive covenants, 
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e.g. to maintain a fence on the land, or to contribute towards the 
repair of a road. The intention is that the covenant shall be per- 
formed by the owner for the time being of the land to which it 
relates. In the case of unregistered land there is no difficulty as 
to a covenant of the first class, as an injunction can be obtained 
against a breach of the covenant by any person who has notice of 
it, and as it is the duty of every person claiming under the original 
covenantee to investigate the title, he is certain to have notice if 
the covenant is contained in one of the title-deeds or if notice of 
the deed containing the covenant is endorsed on one of the title- 
deeds. The case of a covenant of the second class is different. The 
burden of it does not run with the land, and the only manner in 
which its performance by the owner of the land for the time being 
can be enforced is by inserting a power of re-entry, limited as to 
perpetuities, on breach of covenant. Where the land is registered 
so that no investigation of the title is necessary a purchaser does 
not necessarily obtain notice of a covenant of the first class. The 
Land Transfer Act contains provisions (s. 84) authorizing notice of 
such covenants to be registered on first registration of the land or 
on the transfer of registered land to a purchaser. The restriction 
of the power of making such an entry to the case of a transfer is 
very inconvenient in practice and ought to be repealed. 

There appears to be no manner of registering a power of re-entry, 
and therefore there appears to be no manner of enforcing the per- 
formance of positive covenants against the assigns of the covenantee 
in the case of registered land. There appears no reason against 
amending the Act by authorizing the entry of a power of re-entry 
on the register. Perhaps the better plan would be to make an 
alteration in the general law, by providing that any person taking 
land with notice of a covenant of this nature affecting it should be 
bound to perform it specifically, and, in the case of registered land, 
by authorizing the covenant to be entered on the register. It may 
be objected that if this were to be allowed. all the land in the 
kingdom would gradually become liable to covenants of this nature, 
which would be very inconvenient. There is some truth in the 
objection, but I may observe that such a covenant contained in 
a well-drawn lease can be enforced by means of the power of 
re-entry. Possibly the better plan might be to provide that after 
a certain time, say ninety-nine years, from the date of the covenant 
no steps should be taken to enforce it without the consent of the 
local authority. 

I may perhaps add, that so far from the objections of the Act of 
1875, owing to the difficulties as to enforcing covenants relating to 
the land, being frivolous, they prevented me, in my own case, from 
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registering my title to land which I wish to sell in lots for 
building. 

A power of re-entry restricted as to perpetuities is occasionally 
used for purposes other than that mentioned, and there appears to 
be no reason why it should not be capable of being registered. 

The questions that arise as to trusts present great difficulty. 
There is a great difference between shares, which are choses in 
action, and land. The register of shares is kept by the company 
that is liable to pay the dividends; the result is that if notice of 
a trust was entered on the register the company would have to 
investigate the equitable title. This is not necessarily the case in 
a register of landowners or of the title to land. Here the duty of the 
registrar is merely ministerial, and if notice of trusts could be 
entered on the register, the purchaser or mortgagee only would be 
affected by the notice; the duty of the registrar would be to register 
transfers or charges made by the registered proprietor. 

If the land is subject to a trust, notice of which is not entered on 
the register, the question whether a purchaser takes free from or 
subject to the trust depends upon whether he has notice of it. 

In the first half of the present century it was the practice of 
some conveyancers to keep the trusts off the title: this practice was 
tinally abandoned owing to the imposition of succession duty, which 
rendered it necessary for a purchaser to investigate the equitable 
title; but even before that duty was imposed most conveyancers 
objected to this scheme on the ground that it was barely possible 
for a purchaser to avoid having notice of the trust. 

It is hardly necessary to point out the great risk that there is of 
a sale of shares and fraudulent appropriation of the proceeds by 
a trustee. I suppose that there is no layman of middle age who 
does not know of cases of this fraud. While under the existing 
practice as to land fraud of this nature is extremely rare, as in most 
cases the trusts appear on the title. 

The protection given by the Land Transfer Act, 1875, to cestuique 
trusts by caution is futile (Joshua Williams, L. Tr. 1878, 393; 
M*Donnell, L. Tr. 1879, 2189 et seq.); an inhibition is generally 
speaking too stringent, and a restriction would in most cases fail 
where the ces/uique trusts are infants. It is certain that a cestuique 
‘rust of unregistered land is much safer than the ces/uigue trust of 
registered land. 

Probably for this reason in some of the Australian colonies it is 
lawful for, but not obligatory on, the registered proprietor to insert 
the letters S.O. (=Special Owner) on the register. When this is 
done no registered transfer or charge can be made without official 
examination of the equitable title, as from the date of last registra- 
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tion. Iam inclined to think that we might safely adopt this plan, 
with the variation that a purchaser or mortgagee might examine the 
title for himself, taking the consequences of concurring in a breach 
of trust. The result would be that the purchaser would be able to 
confer a perfectly good title on a purchaser from him; he would, in 
fact, be in the position of a person who, under the existing Act, is 
put on the register by means of a forged transfer. 

I may add that it is always necessary for a proprietor, registered 
even with an absolute title, to produce an abstract of the equitable 
title for the purpose of showing that the land is not subject to 
succession duty or to the estate duty imposed by the Finance Act, 
1894. Some amendment of the Jaw in this respect is absolutely 
necessary if registration is made compulsory. 

The fact of land being registered under the existing system 
necessarily causes delay in completing a transfer (see L. Tr. 1895, 
Lake, 2570 et seq., 2608 et seq. ; Morton, 3774 et seq.). Mr. Morton 
gives a table by which it appears that the shortest time during 
which a transfer has been completed is one month, that the average 
time is two months, and that in one case it was six months. It 
appears to me that delay might be avoided by a slight modification 
of the ‘Registration Abstract’ in use in Victoria for facilitating 
dealings with the land while the owner is away from the colony. 
It might be provided that where notice of a transfer was entered 
on the certificate of title, the transfer should, on being produced for 
registration within a limited time, have the same effect as if it had 
been produced at the date of the notice being entered on the 
certiticate. No fraud could be perpetrated if the production of the 
certificate was (as I have already proposed) made necessary on any 
entry being made in the register. 

There are many provisions in the Land Transfer Act, 1875. which 
place the registrar in the position of a judge, and sometimes with- 
out giving any appeal from his decision. If any system of com- 
pulsion is made general there will be a vast number of registrars 
scattered all over the country, and it is not too much to say that 
some of them, excellent lawyers as they may be, will be incapable 
of exercising the functions of a judge. Suppose, for example, that 
land belongs to more than the prescribed number of people as joint 
tenants or tenants in common, the registrar has to decide which of 
them are to be placed on the register. It will often happen that 
the decision of a question of this nature involves inquiry into the 
characters and position of the parties; if this be the case, no person 
other than a judge of experience will be fit to decide it. There is 
a further objection to placing a registrar in the position of a judge: 
he has no power to take evidence on oath. 
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Surely the proper course would be to make the duty of the 
registrar ministerial only, and to provide that if any dispute as to 
what ought to be entered on the register arises, either between the 
parties themselves or between the parties and the registrar, it ought 
to be referred to the Court. 


Since this article was printed I have received some kind criticisms 
from a learned friend as to the user of the word ‘conclusive’ on 
pp. 364 and 365. 

In the case of unregistered land the abstract is conclusive as to 
the title, and the description of the parcels in the conveyance is 
conclusive both as to extent and boundaries, subject in either case 
to the rights of the person in possession. 

In the case of registered land the title of the registered owner is 
conclusive against all the world, subject only to the exceptions 
mentioned in the Act, but the description of the parcels in the 
registered transfer is not conclusive as to extent or boundaries, even 
as against the transferror. I have endeavoured to show that the fact 
of the title being conclusive against the person in possession will 
facilitate fraud, and that it will be safe to make the parcels in 
a registered transfer conclusive as to extent and boundaries if the 
title of the registered owner and every registered transfer is made 
subject to the rights of the person in possession: and that making 
this change in the law as to registered land will not throw any 
appreciable burden on a purchaser. 

Howanrp W. ELPHINSTONE. 


[Sir Howard Elphinstone’s experience is so much greater than 
mine that my agreement can add but little weight to his reasons: 
but, as I have already signed a published memorial in which some 
of those reasons were embodied, I may be allowed to say here that 
they seem to me unanswerable. Possession has been the foundation 
of title to English land for at least seven centuries, and no serious 
attempt has been made to justify overturning that foundation. But 
registration might be properly encouraged by giving a registered ° 
possessory title the benefit of a shorter term of limitation.—Eb. ] 





ASIATIC MIXED MARRIAGES. 


FENHE object of this paper is to examine some of the questions 

raised by the marriage of a European woman in a monogamous 
European country, such as England, to a domiciled Asiatic living 
under a personal law which admits polygamy—for example, an 
Indian Mahometan—and especially where the Asiatic husband 
already has, at the time of the marriage, a wife living in his own 
country. The morality or expediency of such marriages will of 
course not be discussed. It is enough that such cases are possible 
and not unknown. 

The personal law of an Indian does not generally restrict him to 
one wife, though it may be mentioned that amongst the Hindus 
social custom prohibits Vaifyas, i.e. the main bulk of the population, 
from being married to more than one person at a time, By the 
personal law, therefore, the possession of an Indian wife is no bar 
to his having an English wife, and vice versa. As most Indians 
visit this country for temporary purposes only, their domicile 
remains Indian (Sfee/ v. Lindsay, g Ct. Sess. Rep. 4th Series, 160), 
and the capacity to marry depends on the /ex domicilsi (Sotto mayor 
v. Le Barros, 1880, 3 P. D. 1, 5 P. D. 94, 47 L. Jd. P. 23, 49 L. J. P. 1). 
Viewed thus, a married Indian can validly and lawfully marry in 
England an Englishwoman without fear of committing bigamy. 
It remains to see how far this is modified by the law of England ; 
for English Courts refuse to recognize the /ex domici/ii when it is in 
direct opposition to a rule of English law (Brook v. Brook, g H. L. C. 
193; Mette v. Mette, 1859, 1 Sw. & Tr. 416, 28 L. J. P. 117). 

The law of nations as received in England does not recognize 
a marriage celebrated according to a law, such as the personal law 
of Hindus and Mahometans in India, which permits polygamy. 
Dissolution of such a marriage will not be granted (//yde v. Hyde, 
1866, L. R. 1 P. & D. 130, 35 L. J. P. 57; Ardesir Cursetjee v. 
Perozboye, 10 Moo. P. C. 375); nor will its issue be entitled to succeed 
to English lands (Re Bethel/, Bethel v, Hildyard, 1888, 38 Ch. D. 220, 
57 L. J. Ch. 487). In these respects the native marriage is no 
marriage at all. Succession to personalty being regulated by the 
lea domicitii, the children of the Indian marriage will be allowed to 
participate in the division of it. See Ju re Ullee, 1885, 53 L. T. 711. 
There is no reason why English Courts should differ from the 
American. Courts in upholding the validity of native marriages to 
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this extent. See Far/y v. Godley, 42 Minnesota, 361; Aohogum v. 
Jackson Iron Co., 76 Michigan, 498; Wall v.W i/liamson, 8 Alabama, 48 ; 
Boyer v. Dively, 58 Missouri, 510; The Kansas Indians, 5 Wallace 
(U. S. Sup. Ct.), 737; all recognizing the validity of marriages 
amongst the Red Indians celebrated according to the customs and 
laws of their tribes. British Indian law guarantees to each subject 
the benefit of his own personal law; British Indian Courts will, 
therefore, respect native marriages and grant all relief incident 
thereto. 

What is then the position of the European wife? Is the union 
lawful or bigamous? Jn re U/lee, 1885, 53 L. T. 711, throws some 
light on the question. There, the Nawab Nizam of Bengal, a mar- 
ried Mahometan, when on a visit to England in 1870, induced an 
English lady, 4, to embrace the Mahometan faith and then to go 
through the ceremony of marriage with him according to Maho- 
metan rites. Children born of the marriage were recognized by the 
Nawab as legitimate. In 1880, he went through the ceremony of 
marriage with another Englishwoman, 4, in London, before the 
Lord Mayor, and thereupon 4 separated from him. Without 4's 
consent the children were sent to England for education. The 
Nawab, by his will. appointed English guardians to them, settled 
property on, and recognized them as legitimate. On his death, 4 
filed a petition claiming custody of the children, on the ground 
that as her marriage with the Nawab was invalid, the children 
were illegitimate, and ought to be in the custody of their mother. 
The Court held that undoubtedly the marriage was no marriage at 
all in England, it having been celebrated according to Mahometan 
law, which permitted polygamy; but that the children were not 
necessarily illegitimate, their legitimacy being recognized according 
to the /ex domicilii of the putative father; and that even if the 
children were illegitimate, 4 was not entitled to their custody 
after they had passed the age of seven, which they had. The case, 
however, is indecisive, for (1) d’s own petition relied on the inva- 
lidity of her marriage ; (2) the Court grounded the invalidity on the 
fact that the marriage was celebrated according to a polygamous 
law ; (3) the point was not necessary for the decision. The decision 
was briefly affirmed by the Court of Appeal, 54 L. T. 286, solely on 
the ground of the children’s interest, and without discussing the 
validity of the marriage. 

The first circumstance leaves the question to a certain extent 
open. Would the marriage have been declared void had 4’s suit 
heen for restitution of conjugal rights, for separation, or for divorce ? 
Perhaps it would have been; still there is considerable room for 
doubt. 
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It is difficult to see what bearing the Mahometan rites had on 
the invalidity of the marriage. 4 was a domiciled Englishwoman, 
and remained so till the completion of the marriage. For it is 
a well-known principle of international law that one cannot divest 
oneself of an existing domicile merely by entertaining an intention 
to that effect, when one continues to reside within the country of 
the domicile (te Stern, 1858, 3 H. & N. 594, 28 L. J. Ex. 22); nor 
can one acquire a new domicile by merely abandoning the old and 
without fixing actual residence somewhere else (Craigie v. Lewin, 
1843, 3 Curt. Ecel. Rep. p. 447). It would follow that an un- 
married woman does not change her domicile by any mere declara- 
tion of intention in contemplation of marriage. See Turner v. 
Thompson, 1888, 13 P. D. at p. 41; Larvie v. Farnie, 1882, 8 App. 
Ca. 43. Merely embracing the Mahometan faith cannot be said 
to have altered her domicile. It merely changed her religion; and 
English law does not base one’s personal law on one’s rcligion. 
The marriage was celebrated in London, and if registered was valid 
according to English law. The previously performed Mahometan 
rites were in no way essential to it. It was the registration, if 
any, and not the observance of the Mahometan rites that constituted 
A the wife of the Nawab. And English law does not sanction 
polygamy '. 

The invalidity of the marriage, more assumed than proved by 
the Court, can be supported on three grounds only; viz. (1) that 
the Nawab by his personal law could contract as many marriages 
as he chose ; and therefore every marriage, wherever celebrated. was 
necessarily polygamous and void. This view, if adopted, must lead 
to very serious consequences. For even an unmarried Indian, Turk, 
or Mormon cannot take a lawful English wife, and if he purports to 
do so the children are illegitimate. A European having adopted 
a non-monogamous faith, and acquired an Indian domicile, is 
in the same predicament. What is worse, any Indian, Turk, &e., or 
an Indianized European can, like the tyrant for whose behoof the 
Arabian Nights’ Tales were told, have a new wife every twenty-four 
hours, for he has simply to go through ceremonies after ceremonies 
of marriage ; and as each marriage is no marriage at all, there is no 
bigamy. (2) That the Nawab, being already married, could not 
take a lawful English wife. This would be throwing overboard 
the decisions in //yde v. Hyde and Ja re Bethel/, and recognizing the 
first marriage as valid. One way of reconciling the cases would be 

' The writer has not been able to find the entry of marriage at Somerset House ; 
but this he does not consider conclusive, owing to the almost illimitable number 
of ways in which the Nawab might have signed his name. He has been informed 


by a member of the Nawab’s family that the marriage is believed to have been 
registered. 
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to suppose that the contract of marriage was entered into with an 
unlawful intention on the part of the Nawab, but not on the part 
of 4; and that could therefore avoid it (Cowan vy. Melbourn, 1867, 
L. R. 2 Ex. 230); but that would hardly apply, for 4 after full 
knowledge of facts decided to abide by the contract, and did not 
repudiate it for fourteen years. Another way would be to suppose 
that .f was aware of the Nawab’s marriage at the time she united 
her lot with his, and therefore there was nothing but a contract 
of concubinage. There is nothing in the case to lead one to make 
this assumption: besides, in either case, it would be presuming 
that the first marriage is such as an English Court considers valid 
and binding absolutely. (3) That the mode of celebration did not 
comply with the requirements of English law, of which there is no 
proof. 

The only tenable ground is the one first mentioned ; and if the 
view that an Anglo-Indian marriage is invalid be adopted, we 
must be prepared to face all the consequences. Suppose an Indian 
student marries in England, and then acquires a domicile here. 
He dies intestate and seised of large estates of freehold. Who is 
entitled to them? Not the children of the English marriage, for 
they are illegitimate, so long as Doe d. Birtwhistle v. Vardill, 1840, 
7 Cl. & F. 571 stands as authority. Nor yet the children of any 
Indian wife, if he had one; Za re Bethel/, 38 Ch. D. 220. Nor his 
ascendants, for the marriage of ascendants was polygamous. The 
lands must therefore go to the Crown. Indians had better beware 
of investing their cash in English lands. 

The criminal aspect of the case is no less interesting. Was 
marrying 4 an act of bigamy? According to 24 & 25 Vict. 
e100. s. 57 the offence arises when a person, being married, 
shall marry another person while the first husband or wife is 
alive. The second marriage may take place in England or Ireland, 
or elsewhere if the person is a Pritish subject. The answer to the 
question depends on the status created by the first and second 
marriages, and on the meaning attached to the words ‘marry’ and 
‘marriage. If the word ‘marry’ means going through a ceremony 
of marriage, valid according to the /ex /oci ce/ebration’s, and ‘ marriage’ 
means the ceremony of marriage,—this signification will give the 
same meaning to the word ‘marry’ throughout the section—the 
otfence of bigamy was committed. Put if the word ‘ married’ means 
having a lawful or lawfully wedded wife or husband, and the word 
‘marry’ means going through the ceremony of marriage, then there 
was no bigamy (. v. Aay, 1876, 16 Cox, C. C. 292), unless we 
regard the first marriage as a marriage according to the law of 
England, and overrule the decision in Myde v. Hyde. It must be 
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remembered that the words ‘shall marry’ can only signify ‘shall 
go through the ceremony of marriage’; for there can never be 
a second lawful marriage. 

It does not seem to be necessary that the second ceremony should 
be such as would have created a valid relation of husband and wife, 
if the husband or wife of the preceding marriage had been dead 
(7. v. Allen, 1872, L. R. 1 C. C. R. 367, 12 Cox, C. C. 193, 41 L. J. 
(M. C.) 97). .There a marriage with a deceased wife's sister, the 
second wife being alive, was visited with the punishment of bigamy. 
Of course, such a union can only produce concubinage, as in 
polygamous marriages. 

Suppose the marriage with 4 was not bigamous. Was the 
Nawab’s subsequent marriage with B so? The answer depends 
on whether the native marriage or the marriage with 4 be regarded 
as marriage or not. 

A private writer will not be expected to attempt a solution of 
these difficulties. It is obvious that mixed marriages of this 
kind are for the present exposed to great legal as well as social 
inconvenience. 

M. L. AGARWALA. 





LEGAL ASPECTS OF THE BALFOUR CASE. 


7 ease of R. v. Balfour has, in its preliminary stages, given 

rise to interesting points of international and municipal law 
on Extradition, and appears likely to occasion the decision of further 
questions of a department of law of a peculiarly modern growth. 
For this reason, it is, from a purely legal point of view, satisfactory 
that the case has been moved into the highest criminal tribunal, 
and will be adjudicated upon by the Queen's Bench. 

Among the important points raised in the previous stages of this 
case may be enumerated the question whether the Argentine law 
permitted the recent treaty to have retroactive effect in the Republic 
(and consequently whether the case of the accused fell within the 
provisions of the treaty); and, incidentally, whether, if the treaty 
were not applicable, the Argentine provisions for non-treaty 
extradition could apply in view of the fact that the reciprocity 
demanded by the Argentine Code of Criminal Procedure could 
hardly be held satisfied in face of the English rule that non-treaty 
extradition is and always has been illegal in England. The Supreme 
Court of the Argentine Republic has apparently decided that the 
Argentine Constitution does not prevent a treaty having retroactive 
effect; although the language of the Court on this point leaves 
something to be desired in the matter of clearness. It has 
apparently been also decided that the British Government has 
fulfilled the condition of reciprocity by concluding a treaty: although 
it is not clear why this should be insisted on if the extradition 
were under treaty. It is only in non-treaty extradition that the 
Argentine Code requires the condition of reciprocity, and the 
accused has been avowedly surrendered under the treaty. 

The questions remaining for the decision of the Queen’s Bench 
Division are of equal, if not greater, interest in their bearing on 
extradition cases generally. The Court will have to consider the 
effect of the Extradition Act, 1870, section 19, as regards the 
limitation of the charges on which an extradited person may be 
tried in England. The Court will also have to consider whether 
judicial notice is to be taken of the recently concluded treaty with 
the Argentine Republic, which by its seventh section confirms the 
language used by the nineteenth section of the Extradition Act, 1870, 
but is much less open to divergent constructions. Lastly, it is possible, 
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if the accused should happen to be convicted, that the Courts will 
be invited to consider the effect of the Argentine Law of Extradition 
which limits the penalty to be imposed by a foreign court on any 
accused person extradited by the Republic. 

Without referring to the merits of the case, it will be interesting 
to consider each of these points in order. The Extradition Act, 
1870, section 19, provides— 


‘Where, in pursuance of any arrangement with a foreign State, 
~~ person accused or convicted of any crime which, if committed 
in England, would be one of the crimes described in the first schedule 
of this Act, is surrendered by that foreign State, such person shall 
not, until he has been restored or had an opportunity of returnin 
to such foreign State, be triable or tried for any offence commit 
prior to the surrender in any part of Her Majesty’s dominions for 
any crime other than such of the said crimes as may be proved by 
the facts on which the surrender was granted.’ 


There has hitherto been no decision by the Queen’s Bench 
Division on the exact force of this provision. There would certainly 
seem to be no satisfactory method of ascertaining what are the 
offences for which an accused person has been extradited except 
the production of the order of extradition. The magistrate at 
Bow Street, however, refused to cause the production of this order. 


Whether that decision rested on the ground that the matter was 
not within his competence, but within that of the Court at which 
the trial is to take place, is not plain. The opposite contention— 
that the Court can try the accused for any offence once he is in 
custody—was the law prior to the Extradition Act. At recent 
cases in the Assize Courts, the judge refused to allow a trial for any 
offence except that on which the accused was extradited. This 
would seem the logical interpretation of the provision that the 
accused is not to be ‘triable.’ It will be satisfactory to have the 
decision of the Queen’s Bench Division on this very important 
matter. 

The language of the treaty with the Argentine Republic is free 
from any ambiguity. It is provided by Article 7 that—‘ A person 
surrendered can in no case be kept in prison or be brought to trial 
in the State to which the surrender has been made for any other 
crime, or on account of any other matters, than those for which the 
extradition shall have taken place, until he has been restored, or 
has had an opportunity of returning to, the State by which he has 
been surrendered. This stipulation does not apply to crimes com- 
mitted after the extradition.’ It will be noticed that the language 
of the treaty is slightly different from that of the Act. The treaty 
declares that the accused shall not merely be exempt from being 
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brought to trial, but shall be exempt from imprisonment on any 
charges ditferent from those on which the extradition was granted. 
Although the accused has not yet been. strictly speaking, brought 
to trial—the magisterial proceedings being merely preliminary— 
he may conceivably have heen kept in prison, for all that appears 
to the contrary, on charges not the same as those on which the 
extradition was granted. For the magistrate at Bow Street 
declined to require the production of the extradition order, and 
declared his intention of dealing with the offences included in the 
warrants issued by himself, on which warrants the accused was 
before him. 

The last point referred to is one which may not come within the 
purview of the Court in any case, and which cannot come within it 
if the accused establishes his innocence. Nevertheless, as it has 
not hitherto been dwelt upon in the numerous discussions on this 
case, it may as well be referred to. The Argentine Code of 
Criminal Procedure has a chapter which specially deals with 
extradition, both under treaty, and apart from treaty (Cédigo de 
Procedimientos Criminales: Titulo V. ‘Del procedimientos en los 
casos de extradicion de criminales’). Article 646 provides that 
treaty extradition is to take place in the cases prescribed by each 
existing treaty; while non-treaty extradition is to require as 
conditions precedent the existence of reciprocity on the part of the 
demanding State, and conformity with the uniform practice of 
nations. The Articles which are mvre important at the present 
stage are, however, Articles 660 and 667. 

Article 660 corresponds in object rather than in method to 
section 7 of the treaty and to section 19 of the Extradition Act, 
1870. It provides that no extradited person is to be tried for an 
offence committed previously to the demand for extradition other 
than the particular offence which formed ground for the demand. 
To this an exception is made in the case when the offence, although 
committed before, was discovered after the extradition: in which 
case a new demand for authorization may be made to the judge 
who ordered the extradition. It will be noticed that the English 
Extradition Act in like case allows the accused to return to the 
State which had surrendered him. The Argentine method would, 
therefore, ‘hardly be available in any case in which the British 
Government was concerned. The passage, however, is worth 
citing :— 

Article 660. ‘Ningun reo extraido podra ser juzgado por un 
delito anterior al que motive la solicitud de extradicion, 

‘Si por causa del delito anterior al hecho de la extradicion, pero 
deseubierto con posterioridad, se pidiese autorizacion para procesar 
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al individuo ya entregado, e] pedido que debera venir accompaiado 
de Jas piesas del proceso en que constan las observaciones del 
individuo acusado 6 declaracion firmada de no tener ninguna que 
hacer, sera sometido al Juez de Seccion que hubiere entendido en la 
demanda de extradicion y su resolucion ser apelable.’ 


The important contention, therefore, which conceivably may be 
raised on the Argentine law reduces itself to consideration of the 
etfect of Article 667 of the Code of Criminal Procedure. 

That Article provides that when the offence which formed the 
ground of the demand for extradition bears a lighter punishment in 
the Repubiic than that annexed to the offence in the foreign State 
which demands the extradition, the accused shall not be extradited 
except on the condition that the tribunals of the State demanding 
the extradition shall impose on the accused, if convicted, the lighter 
penalty. The text of the Code is as follows :—Article 667. ‘Cuando 
el delito que motiva la solicitud de extradicion tenga una pena 
menor en la Republica, el encausado no sera extraido sino 4 con- 
dicion de que los Tribunales del pais que lo reclama le impondraén 
la pena menor.’ What effect, if any, has this provision on the power 
of an English Court which tries a prisoner extradited by the 
Argentine Republic? Is an English Court bound to take judicial 
notice of this limitation of the powers of the Argentine Tribunals 
and Executive? Is the defendant, if the Court will not of itself 
take judicial notice, entitled to rely on this provision of the Argen- 
tine law as a necessary part of the surrender and an implied 
condition annexed to the surrender? Would it be material to 
consider whether or not the Argentine Executive or the Supreme 
Court formally stipulated for the imposition of the minor penalty ? 
Or should it be assumed that all action of a foreign judicial authority 
is necessarily to be interpreted by the law from which that authority 
derives its position and its title to international recognition? It 
will be seen that the matter is not one to be pronounced upon 
without consideration. 

A suggestion was made in a previous discussion on this case that 
the immunities accorded to accused persons by the Argentine 
Code of Criminal Procedure extend only to cases of non-treaty 
extradition, and not to extradition under treaty. This contention 
is inconsistent with the terms of the Code. Reference to the title 
shows that when non-treaty extradition is intended to be regulated 
by Article 652, the text begins by an express restriction to non- 
treaty extradition (‘Cuando el pedido de extradicion no se hacese 
autorizado por tratados’). The obvious inference is that Articles 
not beginning with words of specifie restriction apply to treaty as 
well as non-treaty cases. Therefore it would seem that the privilege 
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of Article 667 that the Argentine penalty, if less, must be imposed 
by the foreign tribunal, is applicable to the present and to all future 
cases of accused persons extradited under the late treaty. 

A comparison of the provisions of the Bankruptey Act, 1883, 
with the Argentine Penal Code will show that in the possible case 
of the accused being convicted, the question will be of importance, 
The British Fraudulent Bankruptcy Act imposes a maximum penalty 
of twenty years’ penal servitude. The Argentine Penal Code fixes 
& maximum of six years’ imprisonment, and incapacity to engage 
in commerce, for frauds and other offences against property where 
no violence has been used (Cédigo Penal, Articles 198-201, De Los 
Quebrados y otros Deudores Punibles; Articles 202-207, De Las 
Estafas y otras Defraudaciones). 

From every point of view it is thérefore satisfactory that the 
highest criminal Court will be called on to adjudicate in the present 
case. 

M. J. FARRELLY, 





THE LIFE OF SIR JAMES STEPHEN '. 


F the common fashion of biographies had been followed, the 
life of Sir James Fitzjames Stephen might have been ex- 
panded into several bulky volumes. He was a copious writer and 
an active controversialist, he held high public office in various 
capacities, he took part in many stirring questions of the day. He 
might have been left ‘to tell his own story,’ as the phrase goes, by 
means of extracts from letters, journals, articles, books, official 
minutes and reports, strung together by threads of biographical 
comment. Mr. Leslie Stephen has chosen a more excellent way. He 
prefers to tell his story himself. He is, as we all know, a past 
master in the craft of biography. He understands the arts of 
selection, rejection, compression. He is as rigid as his brother 
would have been in the exclusion of matter not strictly relevant 
to the main object of drawing a portrait. He has an artist's eye 
for the due subordination of minor details. We are told as much 
as, but not more than, we need know, of the influences, hereditary 
and domestic, which helped to form Fitzjames Stephen's character. 
We are guided skilfully through the leading events of his career as 
journalist, barrister, legislator, judge, author. We follow him, not 
uncritically, through his speculations in jurisprudence, morals, 
politics, theology. The result is a singularly life-like portrait of 
a very remarkable and interesting personality. The general im- 
pression left is that of a rugged promontory, whose cliff face shows 
the successive strata of which it is built up—Clapham, Bentham, 
Carlyle, India—partly resting unconformably on each other, partly 
fused together by the fire of a strong individuality. 

Fitzjames Stephen owed more to the influences of race and 
home than to those of school or college. He sprang of a vigorous 
and prolific Aberdeenshire stock, which has supplied successive 
generations of eminent lawyers to England and to Australia. The 
first James Stephen who came south to seek his fortunes had 
a chequered career, in the course of which he found occasion to 
denounce the system of imprisonment for debt from the King’s 
Bench prison. His son, the second English James, was helped by 
an uncle who had settled and prospered in the West Indies. The 
West Indian connexion interested him in the subject of slavery, 

1 The Life of Sir James Fitzjames Stephen, Bart., K.C.S.1., a Judge of the High 


Court of Justice. By his brother, Leslie Stephen, London: Smith, Elder & Co., 
1895. 8vo. x and 504 pp. 
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and brought him into close relations with the Anti-Slavery party, 
including Wilberforce and other leaders of the Evangelical school. 
He became a member of Parliament and Master in Chancery. The 
third James, father of Fitzjames and his biographer, was Sir James 
Stephen of the Colonial Office, a great administrator, an accom- 
plished writer, a man who combined deep religious feeling with 
genuine intellectual interests, and whose teaching and example 
profoundly influenced his son. His marriage with Miss Venn not 
only brought into the family the bluest blood of the Evangelical 
party, but, in the opinion of his sons, tempered the irritable and 
nervous strain of the Stephens with a marked infusion of the 
sturdy common sense of the Venns. 

Fitzjames Stephen went in due course to Eton. But he was 
anything but a typical Etonian. Public schools are said to be 
useful in rubbing otf angles. Stephen's angles were not of the kind 
that rub off. He cared littie for the ordinary amusements of boys. 
After an interval of King’s College he went to Cambridge, where 
he found himself more at home than at Eton. He is best remem- 
bered there as an ‘Apostle’ and as Sir William Harcourt’s 
formidable rival in the Union debates. He could not easily adapt 
himself to the narrow groove of the University course. His in- 
tellectual outfit was lacking in the qualities of accuracy and finish 
which are essential to a scholar in the Cambridge sense. Hence 
he was distanced in the race for classes, fellowships, and other 
ordinary academical successes. 

Having convinced himself by a series of syllogisms that his 
proper vocation was the law, he entered himself at the Inner 
Temple, and began a double career as barrister and journalist. He 
soon became the strongest journalist of his day. He was a main- 
stay of the Saturday Review in its prime. He was the Pall Mall 
Gazette in its days of vigorous youth. In rapidity of execution, in 
force and independence of style, he was unrivalled. Literary 
success of this kind would in most cases have been incompatible 
with a professional career. It would have been so in Stephen's 
case but for his exceptional powers of work, his indomitable energy. 
and, above all, his genuine devotion to his profession. 

This devotion was the more remarkable because nature had 
failed to endow him with some of the qualities required to place 
a man in the first rank either as a lawyer or as an advocate. He 
was too impatient of technicalities, he underrated the importance 
of accuracy in minute details, he did not appreciate subtle dis- 
tinctions. He was not, like his gifted colleague Bowen, a legal 
archangel who danced with ease on the point of a needle. Bowen, 
in his forensic and judicial arguments, elaboraved, perhaps unduly, 
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with the finest of camel-hair pencils. Stephen, in laying on his 
colours, preferred a mop. One of the first arts of an advocate 
is the power to conciliate. But conciliation was not Stephen's 
strong point. As in his speculative writings he treated persuasion 
as a variety of coercion, so in practice his favourite argument was 
a knock-down blow. In arguing with a judge he would be tempted 
to emphasize rather than slur over points of difference. It was as 
difficult for him to pose as a thirteenth juryman as to look at 
politics from the point of view of a Dundee elector. Nor did he 
condescend to some of the minor social arts by which professional 
advancement is obtained or assisted. He shouldered his burly 
figure independently through the crowd, but progressed less rapidly 
than more pliable and accommodating competitors. Briefs came, 
but not in such number or with such regularity as his ability and 
industry entitled him to expect. 

Under these circumstances a man is tempted to deflect to 
a byroad where he can walk more easily and swiftly than on the 
public highway. Such a byroad opened itself to Fitzjames 
Stephen by the offer of the legal membership of the Governor- 
General's Council in India. He devoted to this post two years and 
a half of strenuous, brilliant, productive work, perhaps the most 
important years of his life. Of his legislative labours in India 
something has been said in previous pages of this Review, and 
more need not be added here. When half his time of office was ex- 
pired he returned to journalism, literature, and the Bar. He stood 
for Parliament, but did not take kindly to the arts of candidature. 
He tried, as an outsider, to induce Parliament to codify criminal 
law for England as it had been codified for India, and, although 
he failed in his immediate object, he produced Digests of criminal 
law and procedure which are of permanent value, and serve many 
of the purposes ofa Code. He wrote a book in which, with startling 
courage and sincerity, he disburthened his soul of its deepest 
convictions on the moral, political, and theological problems of the 
day, and waged open war on sundry current conventionalities'. The 
interest of this remarkable book is mainly autobiographical. There 
were sides of human nature with which Stephen was in imperfect 
sympathy, or wholly out of sympathy, and which he was therefore 
tempted to underrate or ignore. He saw things in black and 
white. What Renan would have called a xvance was for him 
a form of fog. His attitude towards religion and theology was, 
as his biographer has hinted, not so widely different from that of 


* In the article to which previous reference has been made the composition of 
‘ Liberty, Equality and Fraternity’ was, through inadvertence, attributed to the 
Indian instead of to the post-Indian period, 
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many of his contemporaries as the ordinary man might be led to 
suppose. Only Stephen wrestled in publie with the difficulties 
which others shirk or suppress. 

He resumed his practice at the Bar, and his return to the 
professional high-road was eventually rewarded by a judgeship. 
Stephen valued his judicial position, not merely on account of 
the dignity and immunity from financial cares which it brought 
with it, but beeause he thoroughly enjoyed his judicial work. He 
had always been specially attracted to criminal law, as the 
branch most closely connected with morals, and he felt himself 
thoroughly at home when sitting as the representative of the State 
to testify its moral reprobation of crime. But, beyond all this, he 
valued his position beeause it enabled him to speak and write with 
authority on the great subject of law. No man ever realized more 
fully than Fitzjames Stephen the duty which a man owes to his 
profession, or felt more strongly that the performance of this duty is 
not exhausted by the diligent performance of professional duties or 
the attainment of professional success. He was not only a lawyer 
but a law reformer. From the beginning of his career he strove 
consistently to improve English law, to simplify its form, to remove 
its defects of substance, to make it more worthy of its great 
traditions, better adapted for its great future. And he succeeded 
in doing work not unlike what Maine had in his own generation 
done for Roman law, and what Blackstone had, in a previous 
century, and with the lights of that century, done for English law. 
He has made English law interesting to the student and intelligible 
to the layman. If the English or foreign student desires to obtain 
a general view of the present position of English criminal law 
it is to Stephen’s books that he will turn. And it was Stephen’s 
History of English Criminal Law, the great literary work of his 
judicial period, that first showed how the history of English 
law might be written. He has laid down broadly the lines on 
which the literary and scientific treatment of English law ought to 
proceed, and has sketched the ground plan of a building which it 
remains for successive generations of lawyers and jurists to com- 
plete; and for this reason, if for no other, his name will always hold 
a foremost place in the annals of English law. 

C. P. ILBert. 


[I have pointed out in the National Review for August that 
Stephen's endeavours for codification, though in a literal sense they 
failed, were by no means fruitless. The Bills of Exchange Act, the 
Partnership Act, and the Sale of Goods Act, are distinctly attri- 
butable to his example.—Eb.] 





CONSTITUTIONAL REVISION |. 


E welcome with pleasure a good translation into English of 
M. Borgeaud’s admirable treatise on the amendment or, to 
use a convenient foreign expression, the-‘ revision’ of constitutions. 
The book should command the attention of every Englishman, 
and this for two reasons. 
The treatise, in the first place, deals with a subject which will 
before many years excite the keen interest of English public men. 
Ought the authority of the House of Lords to be strengthened 
or diminished? Ought the House of Commons to have the power 
of enacting fundamental changes in the constitution against the 
will of the Peers, and without an appeal to the country? Is it or 
is it not desirable that alterations in the fundamental law of the 
State should receive the direct sanction of the people? Is it 
expedient that laws changing the fundamental institutions of the 
State should he carried as easily, as far as procedure goes, as a law 
making wagering contracts illegal? Is there not something reason- 
able in the demand that the constitution of England should be at 
least as well protected from attacks dictated. it may be, by the 
exigencies of a party which has lost the support of the nation as 
is the constitution of New York? These questions and others of 
the same kind are, as the expression goes, ‘in the air.’ They are 
all forms of the one inquiry, What are the principles which ought 
to govern the revision of our constitution? To any man in search of 
a rational reply to this most difficult political problem M. Borgeaud’s 
book is invaluable. It tells what are the different forms of procedure 
by which the constitutions of different countries are revised, and it 
also explains, or at any rate puts the reader in the way of understand- 
ing, what are the different political theories on which different schemes 
of revision are based. M. Borgeaud’s treatise is at once a book of 
information and a book of thought; it provides in its three hundred 
and odd pages a greater amount of information about the amend- 
ment of constitutions than could easily be collected by an industrious 
student from the reading of a hundred books, or could be collected 
at all by any man who had not at his command a library filled 
with standard works on the constitutional laws of every civilized 


* Adoption and Amendment of Constitutions in Europe and America, By Charles 
Borgeaud, Translated by C. D. Hazen. With an Introduction by John M, Vineeut, 
London: Macmillan & Co. 1805. 8vo. xxi and 353 pp. (Ss. 6d. net.) 
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country. No one who has not devoted himself to the comparative 
study of constitutional law can tell how great is the gain of having 
presented to one clearly and in a few pages an authoritative state- 
ment of the different modes of revision prevailing, for example, in 
the United States of America, in France, in Italy, in the different 
States of Germany, in ‘Switzerland, and in each of the leading 
countries of the world. To know how the constitution of a given 
State is amended is almost equivalent to knowing who is the person 
oy who are the body of persons in whom, under the laws of that 
State, sovereignty is vested; the knowledge, further, of the system 
of revision prevalent in a given country goes a great way towards 
understanding what is the way in which the citizens of that country 
regard their constitution. The plain truth is that a thinker who 
explains how constitutions are amended inevitably touches upon 
one of the central points of constitutional law. And M. Borgeaud’s 
book is, as already stated, a work of thought; it is produced by 
a man as much accustomed to thinking as to research; for M. Bor- 
geaud, though by nationality we believe a Swiss, belongs by 
education, by training, and by sympathy, to the new and energetic 
group of French constitutionalists who have gathered round or 
been produced by the Eeo/e libre des Sciences Politiques. No school 
of Frenchmen has ever more fully appreciated English modes of 
thought. It may be said of them without exaggeration that they 
have created something like a new conception of political science, 
and have succeeded to a rare degree in combining French lucidity 
with English common sense and German industry. M. Borgeaud, as 
becomes a follower of such men as Poutmy and Sorel and Glasson, 
writes with the utmost clearness and with a complete avoidance of 
rhetorical embellishments. He keeps his eye firmly fixed upon 
actual facts, and in his tone of moderation and fairness resembles 
the best kind of English writers. He certainly would have been 
welcomed as a pupil by such men as John Mill or Bagehot ; he is, 
in short, exactly the writer from whom Englishmen can, and most 
willingly will, gain political instruction. His book ought to be as 
much read—we cannot give it higher praise—as Boutmy’s Studies 
in Constitutional Law. 

M. Borgeaud’s treatise, in the second place, affords most instruc- 
tive reading for English constitutionalists because it exhibits with 
extraordinary clearness the essential difference between the English 
and the French—perhaps we may say the continental—mode of 
reasoning on matters of constitutional law. 

This statement is perfectly consistent with the assertion that 
M. Borgeaud is very ‘ English’ (if the expression may be allowed) 
in the manner in which he treats his subject. The truth is that it 
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is just because M. Borgeaud, in common with other writers of the 
school to which he belongs, bears striking marks of affinity to 
English constitutionalists that he also impresses intelligent readers 
with the extent of the difference between French and English 
methods of political reasoning. His book reads often like the work 
of an Englishman. One is therefore the more surprised when one 
suddenly comes across ways of thinking which are emphatically not 
English, which, be it noted, is a quite different thing from saying 
that they are unreasonable or cannot be defended. There is, it is 
true, no little difficulty in defining exactly wherein this difference 
between the French and the English way of reasoning consists ; it 
would seem to lie in the fact that on constitutional matters French 
jurists still attach an importance to general and, as en Englishman 
would probably say, @ priori or logical considerations which tell 
for very little with modern English constitutionalists. 

The nature of this difference is best understood from an example. 
In the course of our author’s treatise he discusses an admittedly 
abstruse point of French constitutional law, namely, what is the 
effect of Art. 8 of the Law of Feb. 25, 1875? As much of the 
article as need here be cited runs as follows: 


‘The Chambers shall have the right, in separate resolutions 
— in each by a majority vote, either of their own accord, or 


at the request of the President of the Republic, to declare that the 
constitution ought to be revised. 

After each of the two Chambers shall have passed this resolution, 
they shall meet together as a National Assembly, for the purpose 
of proceeding with the work of revision.’ 


The problem raised by this loosely drawn article is this: has the 
National Assembly, when convened as one body under this article, 
a limited or an unlimited authority to change the constitution ? 
Is it, in other words, a subordinate legislative body of which the 
authority is limited by the terms of the resolution convening it, or 
is it a sovereign body with unlimited authority to change all the 
institutions of the country? The bearing of this question, which has 
already divided French statesmen and French jurists, may be seen 
from an historical example. The two Chambers were some years 
ago convened as a National Assembly or Congress, for the purpose of 
repealing the article of the constitution under which the Chambers 
were bound to meet at Versailles. If the resolution convening the 
Assembly stated, as we think it did, that the Assembly was convened 
to revise this article, was the Assembly, when it met, constitution- 
ally prohibited from altering any other constitutional provision, or 
did it, by the very fact of its meeting, become a sovereign body 
to revise the whole constitution? This genera] question has divided 
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French opinion. Gambetta on a critical occasion maintained one 
view, Clemenceau another; one eminent professor teaches that the 
authority of the National Assembly is derived from, and limited by, 
the resolutions convening it; another eminent professor maintains 
that the two Chambers, when united as a National Assembly, are 
a sovereign body of unlimited authority ; M. Borgeaud arrives at 
a third conclusion, different from that reached by the statesmen or 
teachers whose opinions he cites. M. Borgeaud holds in effect (if we 
have rightly understood his meaning) that the National Assembly 
is, even when the two Chambers sit together, not a sovereign body, 
and is therefore bound constitutionally to keep within the terms of 
the resolutions under which it is convened, and further that, as 
neither the Chambers when sitting separately nor the Chambers 
when sitting together as a National Assembly constitute a sovereign 
power, it follows that sovereignty resides in the body of French 
citizens, and that every change in the constitution needs in theory 
for its constitutional validity ratification by the vote of the French 
people. M. Borgeaud, in short, holds that though the consti- 
tution is admittedly silent about any necessity of submitting 
changes in the constitution to a popular vote, yet that on any 
sound constitutional theory, and in conformity with what he terms 
‘a fundamental tradition of French public law interrupted only by 
peculiar political circumstances,’ every change in the constitution 
ought to be confirmed by a vote of the people, or, to put the matter 
shortly, that the referendum is impliedly a portion of French 
constitutional law. 

No Englishman need be ashamed of refusing to form an opinion 
on the meaning of an article in the French constitution which 
perplexes French lawyers and French statesmen, and it would be 
the height of rashness to assert that M. Borgeaud’s construction of 
the article is wrong. What an Englishman may reasonably pro- 
nounce some opinion upon is the method by which M. Borgeaud’s 
conclusion is reached. Our author is conducted to it mainly by 
his reliance on three principles, namely, that France must have a 
written constitution clearly differentiated from ordinary laws: that 
the constitution can only proceed from a constituent power which 
is superior to all constituted authorities: and that constituent 
power resides in the people. His confidence in these principles is 
strengthened by his trust in the so-called ‘ fundamental tradition of 
French public law,’ and by his acquiescence in the dictum of an 
eminent jurist, that ‘ it is inconceivable that constituted authorities 
may limit the right of the constituent power. Now if these 
dogmas be admitted it would be easy enough to put our author's 
conclusion in the form of a logical argument, and the conclusion 
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itself, viz. that it is well that constitutional changes should be 
ratified by a popular vote, may, we are most ready to concede, be 
politically sound. But an English critic cannot in honesty avoid 
making two criticisms on M. Borgeaud’s whole train of argument. 
The principles, in the first place, on which he relies are only 
roundabout ways of expressing his belief in the dogma that 
constitutional changes require for their moral] validity the sanction 
of a direct popular vote, and this doctrine seems to an Englishman 
to be by no means self-evidently true. The whole line of argu- 
ment, in the second place, on which he relies would carry no weight 
whatever with any English lawyer or statesman called upon to 
interpret the terms of a constitution. 

Let us suppose that an English judge were called upon to say 
what was the meaning to be affixed to Art. 8. We can tell pretty 
well how he would proceed. He would consider in the first place 
the actual words of the article ; finding them ambiguous he would 
then look to ‘ precedents,’ which constitute the nearest equivalent 
recognized by an English lawyer to what M. Borgeaud calls 
a ‘fundamental tradition.’ It is just possible that if precedents 
were wanting or were absolutely undecisive, our judge might be 
driven to consider how far one interpretation of the article was 
politically more expedient than the other, but he would take this 
step with the greatest reluctance, and certainly would pay no heed 
whatever to considerations grounded on the nature of sovereignty 
and the like. Now the one thing certain is that such a mode of 
interpreting Art. 8 as an English judge, or we may add an English 
statesman, could adopt, would be fatal to M. Borgeaud’s conclusion. 
Article 8 says nothing whatever about the necessity for an appeal 
to the people, and by creating an assembly for the express purpose 
of introducing constitutional changes excludes, as an Englishman 
would think, the possibility of arguing that such an appeal is 
a part of French constitutional law. Nor can M. Borgeaud’s 
‘fundamental tradition’ be of any avail to support his conclusion. 
The ‘tradition’ does not in reality exist. The Constitution of 
1791, the Constitutions of the Restoration, the Constitution of 
1832, the Republican Constitution of 1848, each and all of them 
refuse recognition to the doctrine that constitutional changes ought 
to be submitted to a popular vote. The same remark holds good 
of the Constitutional Laws on which the existing French Republic 
rests. Not one of them has been submitted to the vote of the 
citizens. Add to all this that since 1875 the constitution has been 
modified by the National Assembly without any appeal to the 
nation, nor has any statesman seriously contended that such an 
appeal is necessary. M. Borgeaud would probably reply that his 
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argument is not meant for lawyers, but for statesmen. Our 
answer is that the essential difference between English and French 
constitutionalists is that English constitutionalists do and that 
French constitutionalists (at any rate as it appears to an English 
critic) do not argue questions of constitutional law in the spirit of 
lawyers. If M. Borgeaud contends that in point of policy there is 
much to be said in favour of a referendum, we fully agree with 
him. But here again our author has not argued his case after the 
manner of an English constitutionalist. He has tried to show that 
a referendum, or something very like it, is impliedly part of the 
French constitution, and is in harmony with the fundamental 
tradition of French public law. He has not tried to establish the 
expediency of intreducing the referendum into France. That he 
has not done this must be to English readers a subject of regret. 
The value of M. Borgeaud’s work would, valuable as his book is, 
have been coubled by a statement, coming from so vigorous 
a writer and so clear a thinker as M. Borgeaud, of the grounds on 
which it is, in France at any rate, expedient that no constitutional 
change should take place until it has been sanctioned by the voice 


of the nation. 
A. V. Dicey. 





REVIEWS AND NOTICES. 


[Short notices do not necessarily exclude fuller review hereafter. | 


The Mirror of Justices : edited for the Selden Society, by Wiitiam 
JoserH Wusttaker, with an Introduction by Freperic WituiaM 
Maitianp. London: Quaritch. 1895. 4to. lv and 200 (double) pp. 
(text and translation opposite being identically paged) + 201- 
210 pp. (index). 


Tr this extraordinary book were now discovered for the first time it would 
probably not be thought worth printing at large: for it certainly cannot 
be trusted to add anything to our knowledge of English laws and customs as 
they were in fact either before or after the Conquest, and its fictions are so 
eccentric that for the most part they cannot be used even as an index to 
tendencies of opinion or common topics of grievance existing in the author's 
time. We have here neither a professional exposition nor a political mani- 
festo, but the fantastic diversions of an individual. However, it so happens 
that the ‘ uncritical voracity’ of Coke (to borrow from Mr. Maitland a phrase 
we cannot better) gave the ‘ Mirror of Justices’ a pseudo-classical reputation 
among the medieval literature of the Common Law. It has been printed, 
translated from the printed text, such as it was, and reprinted in both 
original and translation, and has been quoted with more or less seriousness 
almost down to our own time. Even Sir Francis Palgrave, though in his 
‘ English Commonwealth ’ he rightly speke of the ‘ Mirror’ as ‘a very curious 
specimen of the apocrypha of the law,’ retained a hankering for it when he 
was dealing in semi-historical fiction, and in ‘The Merchant and the Friar’ 
he made Andrew Horn talk of having transcribed Alfred’s wise judgments 
from an ancient book of dooms, and prophesy that a sceptical and un- 
thankful posterity might hereafter doubt their authenticity. The prophecy 
is not literally correct, for clear disbelief is not doubt. If any negative 
can be certain in history, it is certain that King Alfred did not hang a judge 
named Bulmer for inventing the offence of larceny by a bailee, or a judge 
named Bermond for passing a capital sentence in England upon an out- 
lawry in Ireland. Such a book, having once gotten a reputation in an 
uncritical age, cannot be merely passed over by a more critical one, and the 
present work of the Selden Society is therefore not superfluous. 

We have already heard Mr. Maitland’s introduction reproved on the 
ground of levity. No one will agree in such a reproof who has read any 
considerable part of the book, and has a little knowledge of medieval 
English law and history and ever so little sense of humour. It is quite 
impossible to take this production seriously. The puzzling question is 
whether the writer took it seriously himself. If he did, how had he been 
deceived? If not, whom did he expect to deceive? Or, if he did not 
expect to be believed, what was his motive for so tedious and barren an 
exercise of invention? Mr. Maitland has made some ingenious suggestions, 
but has not professed to arrive at any definite conclusion. He thinks it 
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possible that the book may be a remainder of Andrew Horn’s youthful 
days, a kind of juridical wild oats. We confess we do not think it possible 
that any Englishman, clerk or layman, bred to sober English business, can 
even in his * Wanderjahre’ have written the hopelessly unpractical nonsense 
of which the ‘ Mirror’ is full. All that we know of Horn shows him as 
a man of business and a man of sense. The only known medieval MS. of 
the ‘ Mirror’ belonged to him, but we do not know that he valued it other- 
wise than as a curiosity. He could not have written the ‘ Mirror’ at any 
time after he had read the collection of ‘ Leges Anglorum,’ recently com- 
mented on by Dr. Liebermann, which was also in his possession. We do not 
even know for certain that he so much as read the ‘ Mirror’ at all. Busy 
men in the reigns of the Edwards must have sometimes acquired books which 
they had no time to read, as they often do in the reign of our present 
Sovereign Lady. Notwithstanding Dr. Verrall’s brilliant and amusing con- 
jectures communicated to Mr. Maitland, we do not believe in any particular 
connexion between the verse containing the name of Horn and the other 
verses prefixed to the MS. These verses are themselves perhaps not the 
work of one hand, for the first two hexameters are quite fair medieval verse, 
and might well stand alone, while the elegiac couplet that follows is halting 
and probably corrupt. As they stand these two lines will neither scan nor 
(with all respect for Dr. Verrall) construe. 

Let us see what qualities we can safely affirm or deny concerning the 
author of the ‘Mirror. First, he was not a practising English lawyer. 
Not to speak of his countless blunders and shameless fulsifications in stating 
quite familiar law, no practitioner in the King’s courts could have habitually 
described crimes and trespasses by no other name than sins, or have opened 
with an exordium which practically denies the existence of any common law 
distinct from the law of uature, gives only a grudging assent to the validity 
of local custom, and rejects the authority of ‘examples nient canonizes,’ 
meaning thereby, to all seeming, the decisions of the King’s judges. By the 
way, we believe the sense of the corrupt passage at the foot of p. 5 to be 
of this kind: ‘ Because there is no other law than this {the writer's so- 
called common law ‘warranted by Holy Writ’ and given to all mankind] 
it is used [reading ‘use’ for ‘une’| from old time in general councils or 
parliaments, and is allowed to be varied [taking ‘use’ to be a clerical error 
for some word to this effect] by sound {taking ‘ seins '=sanos not sanctos| 
customs, and that differently from place to place,’ &c. This is not the 
sixteenth-century doctrine that statutes contrary to common reason are 
void, for our author's reason is not the reason of English Common Law, but 
the reason of a law of nature not recognized by any other English author, of 
which, apparently, the best evidence is in the canon law. Further, this 
writer professes to believe that every man has ‘ ordinary jurisdiction’ over 
his neighbour by the law of nature unless he is disqualified by sin, and 
that this power is restrained only by seculur law (p. 121). As regards the 
Common Law, he is a fantastic amateur. He had access to Bracton, and, it 
would seem, to a book of common forms, and he had read and attempted to 
criticize the principal statutes down to 1285. The use he made of his 
materials was such, at best, as an untrained amateur might be expected 
to make of technical books. His statutory mare's nests, in particular, 
are quite of the same kind that amateurs often find at this day. 

Being then no common lawyer, was this author a canonist? Not a 
learned one, at al] events. He does not write like a scholar: once or twice 
he alludes vaguely to continental usage, but he shows no real knowledge of 
canonical jurisprudence. His talk of ‘ ordinary jurisdiction, ‘ mortal sins,’ 
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‘consistories’ and the like, bespeaks an unintelligent haunting of ecclesi- 
astical courts, but nothing more. The wild natural justice that runs 
through his extensions of, e. g. larceny and perjury, by a kind of con- 
structive criminal equity, and his glaring self-contradictions within a few 
pages, as when he says first that the King can be sued (p. 6) but only in 
Parliament (p. 7), and then (p. 11) that it is the duty of the King’s court 
to issue remedial writs against him at need, appear to negative exact pro- 
fessional training of any kind or degree. 

Was he a clerk of some sort? The ecclesiastical twist points that way, 
and he has some little command of scriptural instances. He was no parish 
priest however, nor had he any love for the secular clergy; for he grumbles 
at Circumspecte agatis (p. 199) for throwing charges on parishioners which 
ought to be met by the parson out of the tithes. This would be quite con- 
sistent with his being a regular, or attached in some way to a religious 
house. He magnifies the jurisdiction of local and seignorial courts. Can 
he have been a steward or clerk of the courts of some monastery? We must 
think of him, at any rate, as in a place and station where it was possible to 
dabble a good deal in books and see very little of the world. We may think 
of him, if we take his preface seriously, as in some condition which gave 
him the opportunity of getting into trouble with secular justice, possibly by 
obstinate persistence in usurping jurisdiction. But this touches the un- 
settled questions that hang likewise about the book called Fleta. The 
comment on the first article of Circumspecte agatis (p. 198-9) seems against 
the present conjecture, but our author is nothing if not self-contradictory, 
and his particular fads about details were apparently dearer to him than 
any general principles. 

Was he anything of an antiquary? Not much. If he had read the 
Leges Henrici Primi and Leges Edwardi with moderate acumen, not to 
speak of earlier genuine documents or the Latin version thereof, his in- 
ventions would have been more plausible. The fact that the ‘ Mirror’ 
wholly failed to become current in the Middle Ages is conclusive to show 
that the author over-estimated the credulity of his age. The proportion of 
educated readers who would swallow merely nonsensical fiction about the 
Anglo-Saxon period may have been greater towards the end of the thirteenth 
century than it is towards the end of the nineteenth, but it was probably 
less than in the sixteenth or eighteenth. 

Finally, was our mysterious “atithor a would-be impostor, or was he him- 
self imposed upon? Where the fact is so odd as to make all hypotheses 
improbable, we may be allowed to suggest one improbability more. A foreign 
clerk, say from some part of the King’s continental dominions (perad- 
venture from Gascony, for there is something of a Gascon air about his 
manner of romancing), a rather feather-headed young man with a little 
learning and an overweening conceit of it, bas settled in England and takes 
up the study of English institutions in a blundering amateur fashion. He 
listens eagerly to tales of grievances, takes his law from everybody except 
lawyers, and thinks he is philosopher enough to put the lawyers to rights. 
He goes to work merrily, and (after he has well fixed his ideas) thinks he 
would like some good ancient examples, and consults a learned friend—shall 
we say the brother who posts up the chronicle of the monastery, and is 
believed capable of reading an Anglo-Saxon charter, nay, of writing one at 
a pinch for the good of the house! Brother Peter or William, perceiving 
that no authentic matter at his command will satisfy the young clerk's 
‘ uncritical voracity, and being one that loves a joke, and moreover finding 
it cheaper to invent than to explain, proceeds to fool him to the top of his 
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bent. And so the King Leuthfred, temporis incerti, who made excellent 
statutes, and that reverend judge Iselgrim (surely not the same Iselgrim 
who was hanged by an unjust judge called Vivelin?), and Nolling who was 
indicted for sacrificing to Mahomet, are all gravely set down. But the jest 
misses fire for three centuries, and its concealed author leaves this world 
chuckling softly to himself, half pleased and half disappointed that English 
lay folk are not so gullible after all. 

The practical moral is that we should like a good Old-French scholar to 
see whether any provincialisms can be detected in the language of the 
‘Mirror,’ so fur as the peculiarities of the archetype may have been pre- 
served by the MS. which appears to be the source of all our known copies, 
and whether any local clue may be given by the fictitious names. 


F. P. 





The Taking of Evidence on Commission, including therein Special Examin- 
ations, Letters of Request, Mandamus, and Examinations before an 
Examiner of the Court, By W.E. Hume-Wittiams and A. Romer 
Mackuiy. London: Stevens & Sons, Lim. 1895. 8vo. xv and 
317 pp. (124. 6d.) 


Tis book contains within it the materials for a useful work on the 
special but not unimportant subject with which it deals, but the present 
edition is disfigured by some careless inaccuracies on minor points, and by 
the vain repetition in the same phraseology of the facts proved and points 
decided in various reported cases (e.g. Vadin v. Bassett, pp. 25, 41 and 
passim). . 

On p. 2 the authors go out of their way to inform us that 1 Will. IV. 
ce. 22 was passed in 1827, though in the Appendix the Act is correctly dated 
1831, and on p. 53 the words ‘eminent Queen’s Counsel’ are clearly meant 
to apply to Mr. A. B. Kempe, who has not that we are aware of taken silk. 

The very interesting correspondence, by the way, in the Times and else- 
where during the last three months of 1883, and the despatch of Count 
Hatzfeldt, the German Foreign Minister, as to Mr. Kempe’s temporary 
imprisonment in Germany on the charge of ‘exercising public functions 
without proper authority,’ would, we think, have been worth referring to 
in a work which purports to give the historical growth of its subject-matter. 

However, evidences of haste in a first edition should not blind us to the 
real merits of the book, which are considerable. The whole of the practice, 
which must be observed in obtaining an order for taking evidence on 
a commission or otherwise out of Court, is given with care and minute- 
vess in a way useful to the practitioner, and the work cannot fail to be 
serviceable to those who have to take part in the actual proceedings before 
& commissioner or special examiner. 

The book contains some useful forms, and an excellent index. 


S. H. L. 





Notes and Commentaries on the Sale of Goods Act, 1893, with special 
reference to the Law of Scotland. By Ricuarv Browx, Edin- 
burgh: W. Green & Sons. 1895. 8vo. xxxvii and 399 pp. 


By the Sale of Goods Act, 1893, important and, in some respects, revolu- 
tionary changes have been introduced into the Scots law of sale, in the 
direction of assimilating the law of Scotland to that of England and other 
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English-speaking countries. In an introductory note, Mr. Brown informs 
us that he was associated to some extent with the learned draftsman in an 
endeavour to adapt the measure to Scottish requirements, and, in this book 
he furnishes a useful and industrious exposition of the extent and effect of 
the alterations made by the statute. To each section of the Act are appended 
explanatory notes and cross-references, as well as a commentary summarizing 
the earlier law and pointing out the bearing of the statutory provisions. 
The commentaries, though occasionally somewhat diffuse, are lucidly and 
sensibly written. The footnotes contain copious references to English 
authorities, and there is an admirable index. We doubt not that the book 
will be frequently in the hands of all who have much to do with commercial 
cases in Scotland. 

A blot on the work is the not infrequent introduction of matter, which, 
though interesting in itself, is foreign to the subject in hand «ad, accordingly, 
out of place in a treatise of this sort. Thus, at p. 261, a statement in the 
commentary that, in England, the ascertainment of questions of fact by means 
of a jury is much more general than in Scotland, is made the occasion of a 
lengthy note, setting forth the history of jury trials in Scotland from the 
earliest times. Again, in Appendix IIT, a note, extending to seven pages, 
contains a statement of facts, which, in Mr. Brown’s judgment, ‘ clears away 
the mists so long surrounding the history and authorship of the Statute of 
Frauds.’ To clear away the mists from an English statute is, doubtless, 
a laudable achievement; but we suspect that the Scots practitioner who 
takes up Mr. Brown’s book for guidance in a difficulty is not likely to care 
how heavily the mists hang round the Statute of Frauds, if only he can get 
some rays of light shed on an obscure point in the Sale of Goods Act, 1893. 


Bauking Law (with forms), By Wittiam Watcace and ALLAN M’NEIL. 
Edinburgh : W. Green & Sons. 1894. 8vo. 433 pp. 


THe aim of this volume, as stated in the preface, is to provide bankers 
with practical assistance in the legal questions which arise in the course of 
everyday banking business, and to supply students with a manual to prepare 
for the law examination of the Institute of Bankers. The work is also 
expected to be of use as a book of reference for the legal profession. As 
a manual for bankers and students, the book appears at first sight rather 
bulky ; but on close examination, it is difficult to say that any considerable 
portion of the information conveyed may not be required at any moment in 
practical business. 

The opening chapter on ‘ Banker and Customer’ (pp. 1-30) contains an 
excellent summary of the everyday duties belonging to this useful relation. 
The next two chapters, ‘ Entering into and Extinction of Obligations’ and 
‘Special Customers’ (including married women, &c.), complete the first part 
(pp. 1-80) of the volume. Part II (pp. 81-179) deals with Bills of Exchange, 
Cheques, and Promissory Notes: Part III (pp. 180-253), with Securities 
for Advances: Part IV (pp. 254-325), with Insolvency and Sequestration 
(i.e. Bankruptcy), including a chapter on the winding up of companies. 
Part V (pp. 327-338) contains a short account of ‘ Diligence’ (the Scottish 
expression for taking property in execution), Lastly (pp. 339, 340), there 
is a note on a Bank’s Responsibility (under the Act of 1890), in respect of its 
name appearing on a prospectus—a subject on which it appears dangerous 
to speculate until determined by judicial authority. A collection of forms— 
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probably not the least useful part of the book—-is added as an Appendix 
(pp. 341-411). The Index (pp. 413-436) appears concise and sufficient. 

The point of view is that of Scots law. For instance (at p. 126)—* bill 
operates as an intimated assignation.’ It is always a surprise to find that 
this rule works without practical inconvenience ; but such appears to be the 
ease. On the other hand, in contrast with English law, a world of trouble 
is saved. For, according to Scots law (p. 189), ‘there is no process by 
which the furniture in a man’s house, or the stock in his warehouse, can 
be effectually assigned by him in security so long as he remains in possession 
thereof’; and the rule is unattended by any practical inconvenience. This 
suggests an obvious way of cutting the knot so curiously entangled by the 
English Bills of Sale Acts. 





The Conveyancing Acts, 1881, 1882, and 1892; The Vendor and Pur- 
chaser Act, 1874; The Land Charges Registration and Searches Act, 
1888; The Trustee Act, 1893; The Married Women's Property Acts, 
1882 and 1893; and The Settled Land Acts, 1882 to 1890; with 
Notes and Rules of Court. By Epwarp Parker WOLSTENHOLME, 
Wicerep Brixtoy, and Benjamin Lennarp Cuerry. Seventh 
Edition. London: William Clowes & Sons, Lim. 1895. Sm. 8vo. 
xxxii and 499 pp. 


Tuer Conveyancing Act, 1881, and the Settled Land Act, 1882, are models 
of lucid and accurate drafting. They were drawn and passed into law under 
most favourable circumstances; after the original drafts had been settled in 
consultation by the late Sir Francis Reilly (clarum et venerabile nomen) and 
Mr. Wolstenholme, they were widely circulated among real property lawyers. 
The comments of the profession were sought for, and such comments as were 
made received very careful attention, and lastly the Bills were not amended 
in any matter of importance during their passage through Parliament. The 
result is that these Acts have beer very successful, they have materially 
shortened conveyances, and have diminished the risks arising from assurances 
being settled by incompetent practitioners. What a contrast they present 
to the Married Women’s Property Act, 1882, an Act which is hardly intel- 
ligible ! 

The present volume contains the Conveyancing and Settled Land Acts, 
the Land Charges Registration and Searches Act, 1888, the Trustee Act, 
1893, and the Married Women’s Property Acts, 1882 and 1893, with careful 
notes intended for the use of conveyancers. We say ‘intended for the use of 
conveyancers,’ as the discussion of the Trustee Act does not extend to Court 
practice. 

The draftsman of an Act is rarely capable of commenting on it with 
success, owing to the temptation that he is under of taking the Act to bear 
the meaning that he intended to express, not the meaning really expressed 
in the Act. Mr. Wolstenholme has escaped this temptation, and has 
discussed the Conveyancing and Settled Land Acts as impartially as if he 
had not been concerned in drafting them. 

The present is the seventh edition of this book. We have had all the prior 
editions in use; each has surpassed its predecessors, and without flattery we 
may honestly say that the present edition is excellent. Mr. Wolstenholme 
has been fortunate in obtaining the assistance of two such capable lawyers 
as Mr. Brinton and Mr. Cherry. 





XUM 
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Rogers on Elections, Vol. 11. Parliamentary Elections and Petitions. 
Seventeenth Edition. By 8. H. Day. London: Stevens & Sons, 
Lim. 8vo. xxviii and 746 pp. (21¢.) 


Tue fact that this is the seventeenth edition of this volume of ‘ Rogers’ 
is of itself sufficient evidence of the value of the work: The book deals not 
only with the practice of parliamentary elections, but also with that on 
petitions—the latter forming @ rather grim subject to many successful 
candidates, 

We have not heard of many impending petitions against members returned 
at the recent general election, but there is no doubt that the coming 
petition has been as the skeleton at the feast at more than one triumphant 
political gathering. 

To all who are in any difficulty and who wish either to attack or defend 
a parliamentary seat, this book can be highly recommended. Most of it is 
undoubtedly dry, but it has amusing aspects, and if the curious reader 
wishes to step outside the limits of elementary education and to see examples 
of the possibilities of human error, he may turn with advantage to the 
facsimiles of marked ballot papers given at pp. 130-135. 


We have also received :— 


Jahrbuch der internationalen Vereinigung fiir vergleichende Rechtswissen- 
schaft und Volkswirthschaftslehre zu Berlin. 1. Jahrgang. 1. Abtheilung. 
Berlin, 1895. 335 pp-—As our readers know, an English Society of Com- 
parative Legislation has just come into existence and promises to do much 
good werk. It is modelled to some extent on the example of the French 
society of the same name. The above annual is that of a German society, 
which has just been created in a similar way. The volume is divided into 
five parts. The first is devoted to special papers, the second to legislation, 
the third to law literature, the fourth to cases, and the fifth to the business 
of the society. The divisions, however, ra‘ her indicate what is wanted than 
what has actually been done. As it is, the volume is practically a collection 
of essays on questions of law. The subjects dealt with show a quite desirable 
variety. Professor Meili, of Ziirich, very appropriately conducts the reader 
over Switzerland as a home of international conventions. Village Respon- 
sibility for the Criminal Acts of its Members in Old and New Servian Law 
(Mil. R. Wesnitsch), Louis Blane and Socialism in France (Otto Warshauer), 
Exterritoriality of Foreigners in Turkey (Antonopoulos and F. Meyer), the 
State and the Rights of Man (Pasquale Ficre), Science and Philosophy of 
Law (W. Schuppe), and a general survey of the work proposed by the 
society (Pernhift) form the pieces de résistance of the volume. The second 
division deals with Notaries in Greece and Foreigners in Canada and 
in Venezuela (Pappafava), and the work of the Croat-Slavonic Pa: liament 
in 1894 (Jovanovic). There is evidently work for many societies in com- 
parative law. 


Advocacy and Examination of Witnesses . .. in India. By H. N. 
Morison. Caleutta: Thacker, Spink & Co. 1895. 8vo. viii and 212 pp.— 
Except for a not very considerable amount of matter specially appropriate 
to Indian practice, this book does not, in our opinion, contain anything of 
such importance or so well expressed as to give it much chance of competing 
with Mr. Richard Harris's well-known ‘ Hints on Advocacy,’ a book of which 
the author does not seem to have heard. We have only to add that 
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Mr. Morison, though a member of the English Bar, has so far forgotten his 
scholarship as to spell Quintilian with two Us. 


The History of the Theory of Sovereignty. By F. E. M. Butuowa. New 
York. 1895. 8vo. 81 pp.—This little thesis is good and promising so far as 
it goes, but the treatment is too brief to warrant any definite judgment on 
the author's powers of original work. We can only say that we hope more 
may be heard of him. 


The Indian Penal Code, with Commentary. By W. R. Hamirton. 
Caleutta: Thacker, Spink & Co. 1895. 8vo. Ixii and 664 pp.—Only 
Indian practitioners can judge whether a new edition of the Penal Code 
was wanted. This one appears to be full and workmanlike, and is furnished 
with a good historical preface. 


The Law relating to Building Societies, By E. A. Wurtzsure. Third 
Edition. London: Stevens & Sons, Lim. 1895. 8vo. xix and 487 pp. 
(15s.)}—Review will follow. 

A Digest of the Law relating to District Councils. By G. F. CHAMBERS. 
Ninth Edition. London: Stevens & Sons, Lim. 1895. 8vo. xxvi and 
283 pp. (108.) 

A New Guide for Articled Clerks. By H. W. Stirr. London: Sweet 
& Maxwell, Lim. 1895. 8vo. x and 239 pp. (6s.) 


Company Precedents for use in relation to Companies. By F. B. Parmer, 
assisted by C. Macnacuten and A.J. Cutty. Sixth Edition. Part L. 
London; Stevens & Sons, Lim. 1895. 8vo. Ixxvi and 1143 pp. (36s.) 


A Treatise on International Law. By W. E. Hatz. Fourth Edition. 
Oxford: Clarendon Press; London: H. Frowde and Stevens & Sons, Lim. 
1895. 8vo. xxviiand 7o1 pp. (228. 6d.) 


Ruling Cases. Edited by R. Campprty. Vol. IV. Bankruptcy—Bill 
of Lading. London: Stevens & Sons, Lim.; Boston, Mass.: The Boston 
Book Co. 1895. La. 8vo. xxx and 862 pp. (25s.) 


The Revised Reports, Edited by Sir Freperick Porxock, assisted by 
R. Camppect and O. A. Saunpers. Vol. XX. 1818-1819 (1 Bligh; 
t J. & W.: 4 Madd.; 2 B. & Ald.; 8 Taunt.; 6 Price; 2 Starkie). 
London: Sweet & Maxwell, Lim.; Boston, Mass.: Little, Brown & Co. 
1895. La. 8vo. xv and 777 pp. (258.) 





The Editor cannot undertake the return or safe custody of MSS. 
sent to him without previous communication. 
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